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Critical Decision Points in the Life of  
a Typical Class-Action Case
By Katherine B. Bandy and Bradley C. Weber

             ike most lawsuits, no two class-action cases are ever  
exactly alike. There are, however, a number of critical issues and 
decision points that are commonly found in class-action litigation. 
This article identifies a few of the recurring issues that typically 
arise in class-action cases and provides a general analysis of the  
factors that a lawyer should consider in addressing them.

Should I File My Case as a Class Action?
Before a case is even filed, the plaintiffs’ counsel needs to care-
fully consider some preliminary issues in deciding whether to 
file the case as a class action or an individual lawsuit. The initial 

issue that should always be considered is whether a class is likely 
to be certified by the district court and subsequently affirmed on 
appeal. Consideration of this issue should take into account a 
number of factors, including the claims that will be asserted in 
the case and the court in which it will be filed.

An analysis of the plaintiffs’ claims and their necessary 
elements is extremely important in deciding whether to bring 
a case as a class action. Federal Rule of Civil Procedure 23 
contains a number of requirements that must be met before a 
court can properly certify a class. Many of these requirements 
are tied to the claims in the case and the evidence that is neces-
sary to prove them. For example, one of the requirements for 
class certification under Rule 23(b)(3) is that questions of law 
or fact common to class members must predominate over any 
questions affecting only individual members. If the claims in a 
case have necessary elements requiring individual proof, such 

The Availability of Class-Action Arbitrations under the Federal Arbitration Act
By Linda L. Morkan

               n December 9, 2009, the U.S. Supreme Court heard a lively oral argument in Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp.1 
Stolt-Nielsen promises to decide whether a “class-action arbitration” can be held under the Federal Arbitration Act when the parties’ 
arbitration agreement doesn’t explicitly address the availability of such a unique procedure. This issue was nominally taken up by the 
Court in 2003’s Green Tree Financial Corp v. Bazzle,2 but the Court wasn’t able to reach a majority decision, instead issuing a plurality 
opinion remanding the case to the arbitrator for a factual determination as to whether the agreement prohibited or permitted class 
arbitrations.3 Hopefully, the Court will issue a decision in Stolt-Nielsen that answers the vexing question once and for all, but it will 
need to get past a thorny threshold question in order to do so.

The Underlying Proceedings
AnimalFeeds International Corp. filed a class action against four major maritime shipping companies (collectively “Stolt-Nielsen”), 
alleging price fixing. After the action was consolidated with similar pending actions, Stolt-Nielsen sought to compel arbitration based 
on its standard form contracts.4 Although the district court denied that motion, the Second Circuit reversed and remanded, holding 
that the antitrust claims were arbitrable.5

(Continued on page 13)
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Letter from the Chairs

               he Committee on Commercial and Business Litigation 

has an expansive and diverse membership. The specific practice 

areas of litigators falling under the commercial and business 

umbrella are varied and often appear to have little in common. 

However, one unifying interest for this group is in the trends and 

developments in class-action practices and law. The authors of 

the articles included in this issue provide thoughtful commen-

tary on the current status of class actions in the United States. 

They address recent developments in the law, as well as practical 

trends in class-action use. As class-action claims are alive and 

well across the broad range of specialties encompassed by the 

Commercial and Business Committee, this issue offers informa-

tion of core value to the committee’s diverse membership.

In addition to the good work of committee members reflected 

in the articles included in this newsletter, committee members 

have been hard at work with a number of additional projects. 

The committee sponsored a meeting, substantive seminar, 

networking luncheon, and committee leadership dinner at the 

Section Annual Conference in New York in April. Plans now 

are underway for a committee meeting and dinner at the ABA 

Annual Meeting in San Francisco, August 5–8. Please check the 

committee webpage, www.abanet.org/litigation/committees/ 

commercial, for details and make plans to join us for these events.

While visiting the committee’s webpage, please review the 

case notes and meeting news, as updates are posted frequently. 

We encourage all interested committee members to find a way 

to get involved in the committee activities. In addition to 

reviewing the information related to opportunities on the web-

page, feel free to contact any of the subcommittee chairs (listed 

on the webpage) or the committee chairs (listed below) if you 

would like to volunteer. We hope to hear from you!

Barb Dawson (bdawson@swlaw.com)

Bart Greenwald (bgreenwald@fbtlaw.com)

Byron Mason (byron.mason@sbglobal.net)

Featured CLE:

•	 Shaping the Law: A Solicitors General Roundtable
•	 The Roberts Court: Year Four, Welcome Justice 

Sotomayor!
•	 Lawyer’s Poker: Using the Lessons of Poker to 

Win Litigation

Featured events:

•	 Hear James J. Brosnahan at the International 
Human Rights Award and Passing of the Gavel 
Luncheon 

•	 Network with colleagues at An Evening at the 
Contemporary Jewish Museum

Register online at www.abanet.org/annual2010

Annual Meeting san francisco, ca

August 5–7, 2010 | The Westin Market Street
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Letter from the Editor

               his issue of Commercial & Business Litigation focuses 

on class actions. It contains articles on the impact of the 

Class Action Fairness Act (CAFA) after five years, key 

issues that arise in the context of removal under CAFA, 

the effect of the Supreme Court’s decision in Twombly on 

pleading requirements for class action, and the critical deci-

sion points in a class action. This issue examines the Stolt-

Nielson case, which presents the issue of the availability of 

class-action arbitration under the Federal Arbitration Act 

and was just deaded by the Supreme Court. This issue also 

features an article analyzing two recent circuit decisions 

on the enforceability of class-action waivers in arbitration 

agreements. Finally, this issue contains an article written 

by the president-elect of the Texas Young Lawyers Asso-

ciation (TYLA) on becoming the “go-to” lawyer within a 

firm on class-action issues.

We invite you to send comments on this issue or vol-

unteer to contribute articles to future issues of Commercial 

& Business Litigation by contacting Angelo A. Stio III at 

stioa@pepperlaw.com. Upcoming newsletter themes and the 

submission dates for articles are as follows:

SUMMER 2010: Intellectual Property Litigation

Submission Deadline: June 1, 2010

FALL 2010: Construction Litigation

Submission Deadline: September 1, 2010

A standard article is roughly 1,500 words, with all cita-

tions in the form of endnotes. The articles should be writ-

ten in MS Word format and may be submitted by email. 

You will be notified shortly after your submission if your 

article was selected for publication.

Thank you for your interest in ABA and the Committee 

on Commercial & Business Litigation.

Celeste Coco-Ewing

Maria-Vittoria “Giugi” Carminati

Committee on Commercial and Business Litigation

Committee Chairs

Newsletter Editor

Newsletter Editorial Board

ABA Publishing
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W                    hen the Class Action Fairness Act (CAFA) was 
enacted in February 2005, questions abounded on both the 
plaintiff and defense sides of the bar as to what impact it 
would have on class-action litigation. Remarkably, two issues 
that were not on the radar screen back then are hot-topic 
issues today. The first deals with the circumstances under 
which a case filed pre-CAFA could become removable, and 
the second deals with the circumstances under which a case 
that qualified for CAFA removal could be subject to remand 
to state court based on subsequent events in federal court.

Litigants Continue to Debate CAFA’s  
“Commencement” Language
As most class-action practitioners are aware, CAFA only 
applies to class actions “commenced” on or after February 17, 
2005. Pre-CAFA suits, however, can sometimes be removed 
under CAFA, if certain events happen in the case, such that 
a new action is “commenced.” Given that five years have 
passed since CAFA’s enactment, one would think that most 
pre-CAFA class actions would have naturally run their course 
and thus not be subject to CAFA. A few recent circuit court 
decisions, however, show that the commencement issue con-
tinues to be litigated.

For example, just in the last year, both the Seventh Circuit 
and Fifth Circuit have issued decisions squarely addressing 
certain “commencement” issues: In re Safeco Insurance Co. of 
America,1 Marshall v. H&R Block Tax Services,2 and Admiral 
Insurance Co. v. Abshire.3 

Safeco involved a class action filed in Illinois state court, 
just seven days before CAFA became law. The plaintiff 
claimed that Safeco had used a computerized billing system 
to underpay claims under car insurance policies in breach of 
the insurance contracts. After four years of litigation, the state 
court granted the plaintiff ’s motion for class certification and 
certified a 14-state class composed of consumers with Safeco 
insurance policies. Shortly after the class certification order, 
Safeco removed the case to federal court, arguing that the cer-
tification order commenced a new case for purposes of CAFA 
because it added new claims that did not relate back to the 
original complaint, citing Knudsen v. Liberty Mutual Insurance 
Co. (Knudsen II).4 According to Safeco, the definition certi-
fied in the state court’s certification order expanded Safeco’s 
liability from what was alleged in the original complaint.

The district court granted the plaintiff ’s motion for 
remand, but the Seventh Circuit granted Safeco’s request for 
a discretionary appeal. The court noted that there was no 

dispute that CAFA’s minimal diversity jurisdictional require-
ments were satisfied, namely $5 million in controversy, at 
least 100 putative class members, and minimal diversity of 
citizenship. The determinative issue was whether CAFA 
was even applicable to the case, given that the plaintiff ’s 
original suit was filed before CAFA became law. To that end, 
the court confirmed that events occurring after the filing 
of a complaint can commence a new action under CAFA, 
such as the addition of a new party, a new claim for relief, or 
some other event that courts would treat as independent for 
limitations purposes. Applying this general rule, the court 
concluded that the class definition didn’t add any new claims 
against Safeco, primarily because the claims were related to 
the main transaction that was the subject of the suit, namely 
the computerized billing system. And the court found that 
the original complaint put Safeco on notice that it would be 
liable for the adjustment of claims handled by that billing 
system, irrespective of which affiliate wrote the policies. The 
court thus affirmed the district court’s decision to remand the 
case back to state court.

In Marshall, the original complaint had been filed in 
Madison County Circuit Court in January 2002—a full three 
years before CAFA reared its head. In August 2003, the state 
court certified a defendant class and a nearly nationwide class 
of H&R Block customers. Several years later, in November 
2006 (after CAFA), H&R Block moved to decertify the de-
fendant class and the nationwide plaintiff class. The briefing 
on the motion to decertify was completed in April 2008 and 
a hearing held in June 2008 (litigation moves quite slowly in 
Madison County). The state court agreed with H&R Block 
that the defendant class should be decertified and also that 
the number of states for the plaintiffs class should be reduced.

H&R Block—the company that asked for the decertifica-
tion order—then removed to federal court, claiming that the 
order commenced a new case under CAFA because the only 
defendant left in the case was now jointly and severally liable 
for the liability of all the entities that had previously been 
covered by the defendant class. The district court thought that 
this was quite a novel commencement argument and granted 
the plaintiffs’ remand motion, but the Seventh Circuit dis-
agreed. The court held that the change in liability didn’t relate 
back to the original complaint and thus commenced a new 
case under CAFA. According to the court, it was of no mo-
ment that the change in liability was the result of something 
that the defendants had requested. It also didn’t matter to the 
court that there was no formal amendment to the complaint.

Who’s In and Who’s Out: Two Basic, Unsettled CAFA Issues after the  
First Five Years
By Scott T. Schutte and Gabriel A. Crowson



The Abshire decision issued by the Fifth Circuit involved 
a suit that had been pending in Louisiana state court for 
17 years before the named plaintiffs filed a ninth amended 
complaint that added class allegations for the first time in 
the litigation’s history. The proposed class included plaintiffs 
who had at various times filed claims against the defendants. 
Taking a somewhat restrictive view of prior Fifth Circuit 
precedent on the commencement issue, the court held that 
the addition of class allegations did not commence a new suit 
for purposes of CAFA jurisdiction.

The lesson from Marshall, Safeco, and Abshire is that litigants 
need to remain on the lookout for CAFA removal possibilities, 
even for those class actions that were filed before CAFA and still 
remain pending. In addition, defense lawyers shouldn’t cavalierly 
rule out removal just because the triggering event was something 
that the defendant caused.

Can the Denial of Class Certification Cause  
a Court to Lose CAFA Jurisdiction?
Imagine that a defendant successfully removes a putative 
class-action suit to federal court under CAFA’s minimal di-
versity jurisdiction rules. The trial court denies the plaintiffs’ 
motion to remand, and the parties engage in class certification 
discovery and briefing. The defendant scores another victory 
when the district court denies the plaintiffs’ motion for class 
certification. At this point, things are looking pretty good 
for the defendant, who’s thinking that the case is effectively 
over. Then the district court, however, says “not so fast, my 
friend,” and rules that the denial of class certification elimi-
nated jurisdiction under CAFA and remands the case to state 
court. This situation was recently before the Seventh Circuit 
in Cunningham Charter Corp. v. Learjet, Inc.5

In that case, Cunningham Charter sued Learjet in Illinois 
state court, asserting breach of warranty claims, on behalf of 
itself and all buyers of Learjets who had received the same war-
ranty. Not wanting to litigate in state court, Learjet removed 
to federal court under CAFA. Once the case was in federal 
court, Cunningham Charter filed a Rule 23 motion for class 
certification, which was denied by the district court. The court 
then ruled that the denial meant that there was no longer 
CAFA jurisdiction and remanded the suit back to state court. 
Learjet filed a petition for appeal to the Seventh Circuit.

In reversing the district court’s remand ruling, the Seventh 
Circuit held that federal jurisdiction under CAFA doesn’t 
depend on class certification. In doing so, the court noted 
that CAFA applies “to any class action [within the act’s 
scope] before or after the entry of a class certification order,” 
and that there is no requirement in CAFA that a class action 
be certified before the case can be removed.6 According to the 
court, the better interpretation of this language is that juris-
diction doesn’t hinge on class certification. The court further 
held that such an interpretation was also a vindication of the 
general principle that once jurisdiction has been properly 

invoked, it’s not lost by subsequent developments in the 
suit. As the court so eloquently put it, a case “should not be 
shunted between court systems; litigation is not ping-pong.”7

The Cunningham court noted that its decision was consis-
tent with the Eleventh Circuit’s decision in Vega v. T-Mobile 
USA, Inc.8 Vega also held, albeit in a footnote, that once a 
court has jurisdiction under CAFA, subsequent events (such 
as the denial of class certification) generally don’t divest the 
court of jurisdiction.

The Seventh Circuit in Cunningham did note the existence 
of a seemingly contrary decision by the First Circuit in In re 
TJX Companies Retail Security Breach Litigation.9 In that case, 
AmeriFirst Bank filed a putative class-action suit against TJX 
in federal court in Mas-
sachusetts, asserting a 
variety of state tort and 
contract claims. The 
district court dismissed 
several of the counts 
from the complaint and 
sustained certain other 
claims. The court then 
denied the plaintiffs’ 
request for class-action 
status and invited 
briefing on whether 
the denial of class 
status would defeat 
CAFA subject matter 
jurisdiction.10 Soon 
thereafter, the district 
court transferred the 
case to Massachusetts 
state court, apparently on the grounds that there was no longer 
CAFA jurisdiction. The First Circuit issued a detailed opinion 
that primarily addressed the district court’s dismissal of certain 
claims from the complaint, but the court also discussed briefly 
the district court’s decision to transfer the case to state court. 
Although the First Circuit vacated the district court’s transfer 
order, the court didn’t offer any meaningful analysis as to why 
the transfer order was vacated. The court did appear to be con-
cerned that the district court had suggested that the transferee 
court could revisit the district court’s prior dismissal rulings, 
which was likely not permissible under res judicata principles.

Given the absence of any material discussion by the First 
Circuit as to whether the denial of class certification can oust 
CAFA jurisdiction, there doesn’t yet appear to be a mature 
circuit split on this topic.11 Instead, the Seventh Circuit 
remains the only circuit court to squarely address this issue, 
holding that once there is CAFA jurisdiction, subsequent 
events (such as the denial of class certification) cannot elimi-
nate that jurisdiction.

Litigants need 
to remain on 
the lookout for 
CAFA removal 
possibilities, 
even for those 
class actions that 
were filed before 
CAFA and still 
remain pending.

(Continued on page 8)

Published in Commercial & Business Litigation, Volume 11, Number 2, Spring 2010. © 2010 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may 
not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



Published in Commercial & Business Litigation, Volume 11, Number 2, Spring 2010. © 2010 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may 
not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.

W                    hen it comes to pleading class-action complaints, 
no case in recent memory has caused plaintiffs’ class-action 
lawyers more hand wringing than Bell Atlantic Corp. v. 
Twombly.1 But while some pundits insist that Twombly 
heightened Federal Rule 8’s civil pleading standard, Twombly 
is only remarkable for its unremarkability. Twombly actually 
did nothing to change Rule 8’s standard, and it’s had little 
effect on pleading class-action complaints.

Understanding Twombly
Twombly involved a class-action lawsuit brought by tele-
phone and Internet customers against four incumbent local-
exchange carriers (ILECs) who control over 90 percent of the 
U.S. telephone and Internet market.2 The plaintiffs alleged 
that the ILECs made it nearly impossible for the competing 
local-exchange carriers (CLECs) to enter the ILECs’ local 

service markets. The plaintiffs 
alleged that the defendants’ 
refusal to compete as CLECs in 
each other’s territories con-
stituted parallel conduct and 
that competition would have 
occurred had defendants not 
conspired to avoid it.3

The district court read the 
plaintiffs’ complaint to allege 
merely conscious parallelism 
and dismissed it for failure to 
state a claim under Section 1 
of the Sherman Act. The court 

believed that “Plaintiffs ha[d] not alleged facts that suggest[ed] 
that refraining from competing in other territories as CLECs 
was contrary to defendants’ apparent economic interests, and 
consequently ha[d] not raised an inference that their actions 
were the result of a conspiracy.”4

But the Second Circuit reversed, concluding that the 
district court had applied an unfairly restrictive pleading stan-
dard.5 Rightly observing that no heightened pleading standard 
applies in antitrust cases, the Second Circuit believed that 
plaintiffs’ allegations of solely conscious parallelism did not 
present “a bare bones statement of conspiracy or of injury 
under the antitrust laws without any supporting facts [that 
required] dismissal.”6 Rather, the court expressed that an anti-
trust claimant “must allege only the existence of a conspiracy 
and a sufficient supporting factual predicate on which that 
allegation is based,”7 adding that “pleading of facts indicating 

parallel conduct by the defendants can suffice to state a plau-
sible claim of conspiracy.”8

The Supreme Court granted certiorari “to address the 
proper standard for pleading an antitrust conspiracy through 
allegations of parallel conduct.”9 Justice Souter, for the major-
ity, began by invoking Conley v. Gibson,10 where the court in-
structed that Rule 8(a)(2) not only requires a “short and plain 
statement of the claim showing that the pleader is entitled to 
relief,” but the statement must also “give the defendant fair 
notice of what the . . . claim is and the grounds upon which 
it rests.”11 These “grounds,” explained the court, require more 
than “mere labels and conclusions”;12 they “must be enough to 
raise a right to relief above the speculative level.”13

Applying these standards, the court held that properly 
pleading such a complaint requires including enough factual 
allegations to suggest that defendants even made an illegal 
agreement,14 adding that this plausibility (or believability) 
requirement at the pleadings “does not impose a probability 
requirement at the pleading stage; it simply calls for enough 
fact to raise a reasoned expectation that discovery will reveal 
evidence of an illegal agreement . . . even if it strikes a savvy 
judge that actual proof of those facts is improbable”15 Ac-
cordingly, the court ruled that the plaintiffs’ mere allegations 
of conscious parallelism coupled with a bare allegation of 
conspiracy as the grounds upon which the plaintiffs’ class-
action, antitrust complaint rested were insufficient to suggest 
conspiracy with any believability.16

In so holding, the court stressed that it didn’t intend to up-
set its historical interpretation and application of Rule 8. “The 
need at the pleading stage,” the court stressed, “for allegations 
plausibly suggesting (not merely consistent with) agreement 
reflects the threshold requirement of Rule 8(a)(2) that the 
‘plain statement’ possess enough heft to ‘sho[w] that the 
pleader is entitled to relief.’”17 The court added that a literal 
reading of Conley would allow a court to sustain a complaint 
based on “wholly conclusory statement[s].”18 Accordingly, the 
court retired Conley’s “no set of facts” language, describing 
it as an “incomplete, negative gloss on an accepted pleading 
standard: once a claim has been adequately stated, it may be 
supported by showing any set of facts consistent with the alle-
gations in the complaint.”19 The court instead portrayed Con-
ley as “describ[ing] the breadth of opportunity to prove what 
an adequate complaint claims, not the minimum standard of 
adequate pleading to govern a complaint’s survival.”20

Because the court believed nothing contained in the plain-
tiffs’ complaint plausibly, realistically, or believably suggested 

The Unremarkable Effect of Bell Atlantic Corp. v. Twombly on Pleading  
Class-Action Complaints
By Daniel R. Karon

The court 
never 
intended to 
raise Rule 8’s 
longstanding 
requirements.



a conspiracy,21 it reversed the Second Circuit’s order sustaining 
plaintiffs’ complaint,22 but again stressed that it didn’t intend 
to raise Rule 8’s historical notice-pleading standard. “[W]e 
do not require heightened fact pleading of specifics, but only 
enough facts to state a claim to relief that is plausible on its 
face. Because the plaintiffs here have not nudged their claims 
across the line from conceivable to plausible, their complaint 
must be dismissed.”23

Twombly Did Nothing to Change Rule 8’s  
Historical Pleading Standard
At bottom, the Twombly court instructed that a complaint’s 
factual allegations must make some practical sense. This 
believability requirement has always been implicit in and an 
integral part of Rule 8, and the court merely further articu-
lated what has always been the case. Indeed, even the Second 
Circuit, when sustaining the plaintiffs’ complaint, observed 
that the complaint must “include conspiracy among the realm 
of plausible possibilities,”24 believing, like the court, that this 
plausibility consideration did not raise plaintiffs’ pleading 
requirement. That the court’s opinion as to whether the al-
legations in the plaintiffs’ complaint constituted the requisite 
short and plain statement differed from the Second Circuit’s 
opinion should not be taken to suggest that the court invoked 
an elevated pleading standard.

To suppress any confusion, less than two weeks after  
Twombly the court repeated that Rule 8(a)(2)’s simple “short 
and plain statement” requirement provides central guidance 
for federal courts. In Erickson v. Pardus,25 a prisoner filed a 
pro se § 1983 action alleging that prison medical officials had 
diagnosed him as requiring treatment for hepatitis C but had 
discontinued his treatment because they suspected he had 
taken illicit drugs.26 Although the prisoner’s complaint alleged 
that the defendants’ conduct had violated his Eighth Amend-
ment rights, the Tenth Circuit affirmed the district court’s 
dismissal order, explaining he had made “only conclusory 
allegations to the effect that he ha[d] suffered a cognizable 
independent harm. . . .”27

This dismissal visibly troubled the court. “The holding,” 
the court explained, “departs in so stark a manner from the 
pleading standard mandated by the Federal Rules of Civil 
Procedure that we grant review.”28 The court ruled that the 
lower courts had erred by concluding that the prisoner’s alle-
gations of a cognizable independent harm were “too conclu-
sory,”29 and in doing so invoked Twombly and its reiteration 
of Rule 8(a)(2)’s core pleading requirement.30 The court even 
highlighted Rule 8(f)’s mandate that “[a]ll pleadings shall be 
construed as to do substantial justice” and concluded that  
“[t]he case cannot . . . be dismissed on the ground that peti-
tioner’s allegations of harm are too conclusory to put these 
matters in issue.”31

So, if not to rework Rule 8’s pleading standard, why, then, 
did the court even accept Twombly? It did so to address lower 

courts’ continued misapplication of this standard. Lower 
courts have historically heightened this standard, which was 
the court’s reason for considering Conley, as well as Leather-
man Tarrant County Narcotics Intelligence & Coordination Unit32 
and Swierkiewicz v. Sorema, N.A.33 Like the atmosphere that 
preceded these famous cases, the Twombly court seemed no 
less mindful that “federal courts [were] continu[ing] to require 
heightened pleading in a variety of contexts.”34 

Given this defiant environment, the court unsurpris-
ingly reinserted itself into the pleading-standard fray, but 
the reason the court saw fit to dismiss this time rather than 
sustain the plaintiffs’ complaint didn’t concern Rule 8 and 
its accompanying standard, but rather the allegations in the 
plaintiffs’ complaint. After reaffirming Rule 8’s standard, the 
court described its belief that the Twombly plaintiffs had failed 
to plead facts sufficient to satisfy this enduring standard. As 
the court expressed repeatedly (and reiterated in Erickson), it 
never intended to raise Rule 8’s longstanding requirements. 
While the court’s similar reaffirmations in Conley, Leather-
man, and Swierkiewicz resulted—on the facts of those cases—
in orders sustaining the plaintiffs’ complaints because those 
complaints were properly pleaded according to the prevailing 
and still-current standard, the Twombly plaintiffs’ complaint, 
when considered against this same standard, simply did not.

What Does All This Mean When Pleading  
Class-Action Complaints?
Twombly doesn’t mean all that much when it comes to 
pleading class-action complaints. Rule 8 has always required 
believability when pleading a complaint. As Justice Souter 
even more recently explained in Ashcroft v. Iqbal,35 where 
the believability of a complaint’s allegations are suspect, such 
as where the plaintiff alleges “claims about little green men, 
or the plaintiff ’s recent trip to Pluto, or experiences in time 
travel,”36 the complaint continues—as always—to fall short 
of satisfying Rule 8’s liberal standard. As the court earlier 
observed of complex litigation in Poller v. Columbia Broadcast-
ing Systems, Inc.,37 “motive and intent play leading roles, the 
proof is largely in the hands of the alleged conspirators, and 
hostile witnesses thicken the plot.”38 Accordingly, class-action 
plaintiffs must investigate the facts painstakingly and describe 
these facts thoughtfully to ensure that the facts believably 
trigger the elements of the plaintiffs’ legal theories. If class-
action plaintiffs continue to investigate and sue their cases in 
this manner, they can expect courts to deny defendants’ mo-
tions to dismiss, not in spite of Twombly, but because if it.

Conclusion
On account of Twombly, plaintiffs who plead reasoned, believ-
able, fact-based complaints, as Rule 8 has always required, 
can reasonably expect courts to sustain them. Twombly merely 
describes the court’s latest foray into preventing lower courts 
from wrongly enhancing Rule 8’s pleading standard in the 
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manner that many commentators, ironically, believe the court 
itself did. As such, life and litigation march on after Twombly, 
with the court’s renewed instruction to apply Rule 8 in its 
liberal and intended manner.

Daniel R. Karon is a partner with Goldma Scarlato & Karon, 
P.C. in Cleveland, Ohio.
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F            rom the recent proliferation of consumer class actions 
has emerged an evolving body of case law addressing this 
issue: Are class-action waivers in consumer contracts contain-
ing arbitration clauses enforceable? If they are, then a plain-
tiff ’s putative class action will either be dismissed or stayed 
pending arbitration. If not, then the putative class action may 
proceed, and the arbitration clause may be deemed a nullity.

Many variations of the underlying fact pattern are pos-
sible, but most cases share certain recurring themes. Consider 
these two recent cases involving DirecTV, Inc., one from the 
Northern District of Ohio and one from the Northern District 
of Georgia, decided less than four months apart in 2009.

First, let’s look at the Ohio case, decided July 13, 2009.1 
Two former DirecTV customers filed a putative class action 
against DirecTV, alleging violations of the Ohio Deceptive 
Trade Practices Act, the Ohio Consumer Sales Practices Act, 
and common-law claims. Specifically, the plaintiffs challenged 
an early cancelation fee DirecTV assessed against them. Their 
customer agreement with DirecTV contained a broad arbitra-
tion clause, as well as a class-action waiver, the latter provid-
ing as follows:

Neither you nor we shall be entitled to join or consolidate 
claims in arbitration by or against other individuals or 
entities, or arbitrate any claim as a representative member 
of a class or in a private attorney general capacity . . . If, 
however, the law of your state would find this agreement 
to dispense with class arbitration procedures unenforce-
able, then this entire Section 9 is unenforceable.

DirecTV moved to dismiss the action pending arbitration 
and to compel arbitration. The plaintiffs responded by claim-
ing that they never agreed to the customer agreement, that no 
viable contract existed, and that even if it did, the arbitration 
clause was unenforceable under Ohio law because it was both 
substantively and procedurally unconscionable.

Now shift to Georgia.2 The plaintiff brought a puta-
tive class action against DirecTV, claiming that it assessed 
excessive “tax” charges and lease fees. She brought claims 
for breach of contract, unjust enrichment, and accounting, 
injunctive, and declaratory relief. DirecTV moved to compel 
arbitration, citing what was largely the same arbitration 
clause and class-action waiver as in the Ohio case.

The Northern District of Ohio granted DirecTV’s motion, 
found the class-action waiver not unconscionable, and en-
forced the arbitration clause.

The Northern District of Georgia denied DirecTV’s 
motion, found the class-action waiver unconscionable, and 

nullified the arbitration clause.
Why the diverging opinions?
In the Northern District of Ohio, the plaintiffs’ claim that 

they didn’t read the arbitration was unavailing. As for whether 
that clause was unconscionable, the court noted that “[t]o 
demonstrate that an arbitration clause is unenforceable, the 
party asserting unconscionability must prove that the clause 
is both substantively and procedurally unconscionable under 
Ohio law.” Was it?

As for procedural unconscionability, the court looked to the 
following factors: (1) was the “arbitration clause . . . presented 
on a ‘take-it-or-leave-it basis’”; (2) was there “a disparity in bar-
gaining power . . . between the parties”; (3) was “the arbitration 
clause . . . hidden in small print within the document”; and (4) 
could “one of the parties . . . unilaterally modify the agreement?”

The court found that the arbitration clause was not proce-
durally unconscionable, noting, among other factors, that un-
der Ohio law, preprinted sales contracts containing arbitration 
clauses are not necessarily unenforceable, and that adhesion 
contracts are not per se unconscionable. The court also noted 
that “satellite television services are not a necessity” and that 
DirecTV “is not the only provider of those services.” Also, 
mere imbalance in bargaining power will not, by itself, render 
a contract unenforceable. Instead, there must be evidence 
that the imbalance coerced or defrauded the “weaker” party 
into signing the arbitration clause, and the court found no 
such evidence. As for the type-size of the arbitration clause, 
it was prominent—not hidden—in the contract. DirecTV’s 
unilateral ability to modify the customer agreement also didn’t 
render the arbitration clause procedurally unconscionable: 
The plaintiffs could have canceled the contract if dissatisfied 
with any modification.

As for substantive unconscionability, the court framed the 
issue like this: Was the contract “commercially reasonable” 
under Ohio law? The plaintiffs argued that the class-action 
waiver would “frustrate the remedial purposes of the” Ohio 
Consumer Sales Practices Act, but the court wasn’t persuaded, 
finding that nothing within that statute precluded arbitra-
tion clauses in consumer sales contracts. Also, the arbitration 
clause did not contain a confidentiality provision, did not 
impose “prohibitive” arbitration costs on the plaintiffs, and 
did not seek to limit the recoverability of attorney fees, which 
were statutorily available to the plaintiffs if they prevailed in 
the proceeding. Perhaps most importantly, the court failed to 
find any cases under Ohio law “that stand for the proposition 
that a class action waiver alone establishes substantive uncon-
scionability in an arbitration clause.”

Having found the arbitration clause neither procedurally 
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nor substantively unconscionable, and that the plaintiffs’ dis-
pute fell within its scope, the court granted DirecTV’s motion 
to dismiss and to compel arbitration.

About 15 weeks later, the Northern District of Georgia 
struck the arbitration clause in the plaintiff’s customer agree-
ment with DirecTV, finding the class-action waiver unconscio-
nable under Georgia law. In so holding, the court employed 
a totality-of-the-circumstances test and found that the class-
action waiver “effectively prevents the consumer from assert-
ing statutory or common law claims against the entity with 
which he or she has a contract.” Why? Because if the plaintiff, 
individually, were to succeed on her claim, she would “stand to 
recover a very small amount”—too small, relative to the atten-
dant costs, to motivate plaintiffs and their attorneys to pursue 
these claims in arbitral settings. The net result, according to the 
court, was that the class-action waiver essentially divested both 
the plaintiff and the putative class members of any remedy.

Having found the class-action waiver unconscionable, the 
court found the entire arbitration clause unenforceable and 
denied DirecTV’s motion to compel arbitration.

Two courts, same issue, opposite results. Not surprisingly, 
appellate courts have been addressing the issue. In G.R. 
Homa v. American Express Co., the U.S. Court of Appeals for 
the Third Circuit engaged in a two-part analysis upon holding 
that a “class-arbitration waiver” in a contract between Ameri-
can Express Centurion Bank and its customers was unconscio-
nable, and therefore unenforceable, under applicable law.3

First, it examined whether the Federal Arbitration Act 
barred courts from applying state law unconscionability princi-
ples to void a class-arbitration waiver, and held that it did not.

Then it engaged in a choice-of-law analysis, which proved 
to be dispositive in the case. The plaintiff—a New Jersey resi-
dent who filed suit in the District of New Jersey and sought 
certification of a class of New Jersey customers—claimed that 
New Jersey law applied notwithstanding the Utah choice-of-
law provision of the plaintiff ’s credit card agreement, and that 
class-arbitration waiver ran afoul of New Jersey public policy 
in “small-sum cases.” American Express, on the other hand, 
contended that Utah law—which permitted class-arbitration 
waivers in consumer credit agreements—applied.

The court found that New Jersey law applied because 
“New Jersey has a materially greater interest than Utah in the 
enforceability of a class-arbitration waiver that could operate 
to preclude a New Jersey consumer from relief under the [New 
Jersey Consumer Fraud Act].”

Having determined that New Jersey, and not Utah, law 
applied to the dispute, the court held that the class-action 
waiver was unconscionable, and therefore unenforceable, 
when “the claims at issue are of such a low value as effectively 
to preclude relief if decided individually.” The court therefore 
reversed the district court’s order compelling arbitration.

Another federal appellate court that has addressed this issue 
is the First Circuit, which, in Skirchak v. Dynamics Research 

Corp., held that a class-action waiver of Fair Labor Standards 
Act claims in a company-imposed, dispute-resolution program 
was unconscionable under the circumstances of the case, and 
therefore unenforceable under Massachusetts law.4 In so hold-
ing, the First Circuit, like the Third Circuit in Homa, held 
that the Federal Arbitration Act did not preclude courts from 
applying state law unconscionability principles to invalidate 
arbitration agreements.5 The court based its unconscionabil-
ity holding on a variety of factors specific to the case before it. 
It found, for example, that the class-action waiver had been 
“obscured” and lacked “prominence and clarity.” An an-
nouncement regarding the defendant’s new dispute-resolution 
program had been emailed to employees two days before 
Thanksgiving, with the program attached, and nothing in 
that five-line announcement indicated that the attachments 
modified “the employees’ terms of employment or employ-
ment contract [or] restricted the employees’ rights to a judicial 
forum [or] that they waived class actions.” Additionally, “no 
response to the e-mail was required, nor were employees asked 
to acknowledge reading the documents.” In short, a confluence 
of factors led the court to conclude that the class-action waiver 
in that case was unconscionable, and therefore unenforceable.

The law continues to evolve. The Ninth Circuit, in Chalk 
v. T-Mobile USA, Inc., found that an arbitration clause with 
a class-action waiver, while not procedurally unconscionable, 
was substantively unconscionable, and thereby invalidated 
the entire arbitration clause.6 And on January 4, 2010, the 
Eleventh Circuit certified questions to the Florida Supreme 
Court in an effort to resolve the issue of whether the district 
court correctly granted the defendant’s motion to compel 
arbitration in light of an arbitration clause and class-action 
waiver contained in the plaintiff ’s wireless phone contract 
with Sprint Nextel Corp.7 More appellate activity in this area 
is certain to follow.

Jeremy Gilman is a partner in the Litigation Practice Group of 
Benesch, Friedlander, Coplan & Aronoff, LLP, in Cleveland, 
Ohio, and is cochair of the Class Action Subcommittee of the 
Commercial and Business Litigation Committee of the ABA’s 
Section of Litigation.
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CAFA advocates 
maintained that 
federal courts 
were more skilled 
at determining 
multistate legal 
issues.

O               n February 18, 2005, President Bush signed into law 
a bill aimed at remedying abuses in class-action litigation—
the Class Action Fairness Act of 2005 (CAFA). It amended 
28 U.S.C. § 1332 to confer upon the federal courts jurisdic-
tion over putative class actions characterized by minimal 
diversity and brought on behalf of 100 or more plaintiffs in 
which the amount in controversy exceeds $5 million, sub-
ject to an exception for matters in which two thirds of the 
plaintiffs are from the same state and sue a defendant in their 
home state. CAFA passed the Senate on a bipartisan 72–26 
vote, and the House, likewise, 279–149. As CAFA reaches its 
fifth birthday, this is a fitting time to ask whether and to what 
extent the statute has fulfilled its promise, and how it has 
changed class-action litigation.

The Origins of, and Arguments over, CAFA
A brief review of CAFA’s history and goals is helpful in 
understanding whether and to what extent it has changed 
class-action litigation in its first five years. CAFA was a reac-
tion to perceived abuses, including in particular the filing of 
class actions in a number of famously plaintiff-friendly fora 
like Madison County, Illinois, in which classes were regularly 
and easily certified. Critics memorably termed these places 
“judicial hellholes” and “magic jurisdictions.”

Arguing for a legislative fix for these problems, CAFA 
proponents deplored sometime inefficiencies of the class ac-
tion device. Senator Mitch McConnell (R-KY), for example, 
described one of his staffers as having received a 32-cent 
check that cost 37 cents to mail, in settlement of a matter in 
which class counsel received $7 million.1 CAFA advocates 
also argued that federal courts more closely scrutinized class 
allegations and concluded that federal courts were less likely 
to certify infirm claims. CAFA advocates maintained that 
federal courts were more skilled at determining multistate 
legal issues and were better resourced for the many challenges 
posed by class-action litigation.

By contrast, CAFA opponents, concerned with impeding 
ordinary citizens’ access to the courts, charged that the act 
would close the doors of justice and argued that state courts 
were generally well suited to resolving class actions. Some 
opponents argued that the interplay between the state and 
federal court systems would create inefficient jurisdictional 
litigation. Others still contended that class actions would 
swamp federal courts.

Hellholes Freeze Over
As one CAFA supporter, Representative Keller, pointedly 
remarked in a floor debate over CAFA, whereas “The Bridges 

of Madison County” was a love story, “‘the Judges of Madison 
County’ would be a horror flick.”2 However, whether one calls 
them magic jurisdictions, magnet jurisdictions, or, most color-
fully, hellholes, there is no dispute that Representative Keller’s 
horror movie is over, as CAFA has federalized the great bulk 
of class actions. Even staunch opponents of the plaintiffs’ 
class-action bar like the American Tort Reform Association 
(ATRA) concede that Madison County is no longer a judicial 
hellhole, having dropped Madison County from its annual 
ranking of said hellholes in 2007.3 

There is relatively 
little dispute that there 
were abuses of the class 
action in some of the 
jurisdictions of which 
CAFA proponents 
complained. As Profes-
sor Richard Marcus 
has written, “Even the 
most vehement critics 
of CAFA concede that 
at least some of the ex-
amples its proponents 
paraded were embar-
rassments.”4 President 
Obama, who voted for CAFA in one of his first Senate votes, 
said as much at the time, praising the class-action device 
while adding the counterpoint that “there is overwhelming 
evidence that there are abuses in the class action system that 
should be addressed.”5 The question seems not to be whether 
curtailing the extreme abuses was worthwhile—it was—but 
whether it created other unwelcome consequences.

Does Federalizing Class Action Mean the Doors  
to the Courthouse Are Closed?
CAFA’s effects are not well examined at this early point, 
complicating attempt to look back at the first five years of the 
statute’s operation. Yet the Federal Judicial Center (FJC) has 
conducted some studies that shed light on the critical ques-
tion of whether CAFA has closed the doors of the courthouse 
to class-action litigants. Studying the rate at which class 
actions were filed in 88 federal district courts from the last 
six months of 2001 to the first six months of 2007, the FJC’s 
Emery Lee and Thomas Willging found a massive increase in 
the number of class actions filed in federal court in the post-
CAFA period.6 This appears to indicate that the mere fact of 
the federal forum is not a deterrent to proceeding with a class 
action. However, this observation awaits further analysis, in 
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particular, research comparing the aggregate number of filings 
among state and federal court, to determine whether CAFA 
may have reduced the total number of class-action filings. The 
continued viability of single-state class actions, especially in 
large states like California with a very sophisticated plaintiffs’ 
class-action bar, however, means that the state-court class ac-
tion remains an important part of our legal culture.

CAFA’s bottom line is that the doors to the courthouse 
aren’t closed; rather, the federal judiciary has been substituted 
in a huge number of class actions. As is true of most evalu-
ations of CAFA, the question of whether that is good or 
bad depends on one’s view of the competencies or aggregate 
institutional biases of the federal judiciary, particularly the 
portion of that judiciary before whom one litigates. I wouldn’t 
presume to generalize as to the gentle reader’s view, and thus 
proceed no further.

Forum Shopping
It’s all well and fine to point out that the data are incomplete 
regarding whether CAFA has reduced overall class-action 
filings and to point out that the actions filed are largely dis-
placed from the state into the federal system. But where in the 
federal system do they go? Has class-action forum shopping, 
one of the principal aims of CAFA, been eradicated? The 
answer is superficially no, but in a deeper sense, yes.

First, the “no” answer: One would expect that astute 
plaintiffs’ counsel would attempt to file class actions in federal 
district courts within circuits whose case law makes district 
judges more likely to certify classes (and conversely, to avoid 
circuits with case law less friendly to certification.) Professor 
John Coffee of Columbia, a leading authority on the law of 
class action, has compiled data suggesting that this is so, as 
the Second, Third, and Ninth Circuits (those circuits with 
case law friendlier to class certification than some) experi-
enced large increases in diversity filings in the post-CAFA 
period. 7 Somewhat against the trend, the Fifth Circuit (with 
tougher law concerning certification than the other circuits) 
saw a greater number of class actions as well, although the 
FJC’s Lee and Willging attribute that rise to one local factor: 
the mass of Hurricane Katrina litigation.8

As to whether forum selection as targeted by CAFA has 
been eliminated in a deeper sense, I would answer “yes.” The 
question is not whether rational counsel presented with choices 
of forum chooses the friendlier. Of course they do. The deeper 
question is whether the difference among circuits is within the 
range of ordinary and expected variation among courts, such 
that the choice of filing is not in actuality, nor is it perceived 
as, gaming the system. Professor Coffee’s data, while correct, 
suggests that CAFA has succeeded. Class actions, like any other 
market-driven decision, will flow where rationality takes them, 
but the variation in certification law among circuits is a neces-
sary and healthy feature of the evolution of federal law, subject 
to the Supreme Court’s oversight and correction.

A Burst of Jurisdictional Litigation
CAFA opponents also foresaw a wave of wasteful jurisdictional 
litigation. Whether this criticism was valid again depends upon 
one’s view of CAFA in the first place. Courts from time to time 
inveigh against the particular uselessness of jurisdictional litiga-
tion; one Georgia federal court, writing in a pre-CAFA class-
action opinion, called it the “most wasteful type of litigation.”9 
And yes, jurisdictional litigation has (predictably) followed 
the enactment of CAFA. Scott Schutte and Gabriel Crowson’s 
related piece in this issue sets out some of the interesting eddies 
in that river. But “wasteful”? Litigation over which cases belong 
in federal court and which do not is what economists would call 
a transaction cost of changing some of the rules of the system. 
Whether that transaction cost is wasteful is largely a function of 
whether one favored CAFA in the first place. If not, then the 
jurisdictional litigation is, of course, more harmful than good. 
If, however, one agrees with Congress that the changes were 
needed, then the answer lies in the negative. Data from CAFA’s 
early years suggests that plaintiffs’ counsel are often acting to 
minimize the extent of jurisdictional litigation by filing first in 
federal court,10 rather than making defense counsel remove to 
federal court with an ensuing fight over venue.

Filing first in federal court is in the plaintiffs’ counsel’s 
post-CAFA interest for two reasons. First, bigger (more than 
$5 million) and more geographically diverse (two or more 
states) cases are federal under CAFA, and the plaintiffs’ coun-
sel has an incentive to plead these federal prerequisites, all 
things being equal. Second, whether trial or settlement is the 
plaintiff ’s goal, remand and removal litigation doesn’t advance 
either goal. That the plaintiffs’ counsel are in large numbers 
filing federally bodes well for minimizing the wasteful litiga-
tion that CAFA opponents feared. While there are examples 
of cases in which considerable time has been spent in removal 
and remand practice, I believe that as a general matter, the 
statistics showing the mass of federal-first filings show that the 
waste CAFA opponents feared has not materialized.

Conclusion
Five years into CAFA, there are some things we know. The 
former reality of “magnet” or “magic” state court jurisdic-
tions into which putative class actions flowed is no more. 
The fear that CAFA would close the doors of the courthouse 
to the individual litigant seems either overstated or entirely 
incorrect. Federal court diversity filings are substantially up, 
especially within circuits perceived to have more favor-
able law concerning certification. The act has, predictably, 
spawned a significant amount of jurisdictional litigation. 
One’s views of many of these points are likely driven by 
one’s own commitments in litigation or one’s views of the 
state versus federal systems. It’s clear that this act, signed 
by President Bush and favored by President Obama, has 
changed class action, in ways we will come to understand 
better in the years to come.
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Critical Decision Points in the Life of a Typical Class-Action Case
(Continued from page 1)

as a plaintiff ’s knowledge, reliance, or individual damages, it’s 
more likely that a court will deny class certification because 
common issues in the case will not predominate over indi-
vidual issues.

Another important factor to consider in deciding whether 
to file a case as a class action is the court in which the case will 
be litigated. Most experienced class-action lawyers will tell you 
that the requirements for class certification under Rule 23 are 
not always applied in a uniform manner by the various fed-
eral district courts and appellate courts. A lawyer considering 
whether to file a class-action case in a particular court should 
review the case law from that jurisdiction, including the con-
trolling circuit court, to see if it tends to favor or disfavor class 
certification in cases involving similar facts and claims.

Assuming that a case is appropriate for class certification 
because the requirements of Rule 23 are likely to be met, counsel 
should still consider whether the potential advantages of a class 
action outweigh the countervailing disadvantages and risks.

Advantages of a Class Action
Class actions have several advantages over individual lawsuits. 
Class actions can conserve the resources of the parties and 
the court by permitting multiple plaintiffs to litigate related 
claims more efficiently and economically than individual law-
suits. In addition, where a defendant has engaged in a pattern 
of systematic wrongdoing, a class action can provide a group 
remedy without the cost and delay of separate lawsuits and the 
associated risk of inconsistent judgments. Finally, lawyers in a 

successful class action can usually collect their legal fees and 
expenses under either a statutory right of recovery or a “com-
mon fund recovery” theory.1 This can be a substantial incen-
tive for the plaintiffs’ lawyers to bring the claims of multiple 
plaintiffs in a class action.

Disadvantages of a Class Action
On the other hand, filing a class action poses a number of 
burdens and risks on plaintiffs and their counsel. The costs 
and effort required to manage a large-scale class-action case 
can be enormous. These include things such as identifying 
class members, hiring experts, sending out class notices, and 
coordinating complex litigation with multiple parties and 
claims. And because class actions typically expose defendants 
to large damage awards or pervasive injunctive relief, they can 
also provoke aggressive tactics by the defendants, including 
massive discovery requests, motions and procedures to defeat 
certification, appeals to challenge adverse rulings, and other 
efforts aimed at making it as difficult and expensive as possible 
for the plaintiff to proceed to trial. Courts are usually unwill-
ing to award interim attorney fees and costs to the plaintiffs. 
Thus, in most cases, the class-action lawyers must make 
significant cash advances just to prepare the case for the class 
certification hearing and eventual trial of the case.

The plaintiffs’ counsel should also consider that a class-
action complaint, once filed, makes the named plaintiffs and 
their attorneys fiduciaries for all members of the putative 
class, even before certification. This can result in conflict 
situations for counsel if the individual interests of the named 
plaintiffs are antagonistic to other members of the putative 
class. Class actions also tend to drag on and can be difficult to 
settle. They cannot be settled or dismissed without notice to 
the class and formal court approval. In addition, even if the 
class claims are successful, either by a settlement or at trial, 
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the attorney fees are always subject to court approval, and 
courts often reduce fee requests substantially.

Should I Retain a Legal Expert on the  
Requirements of Rule 23?
Once a class-action case has been filed, counsel for both the 
plaintiffs and the defendants should consider whether they 
need expert witnesses to help support or defeat the motion for 
class certification. Law professors, retired judges, and other 
legal scholars are often designated as experts by both plaintiffs 
and defendants to opine on whether the requirements of Rule 
23, as applied to the facts in a particular case, have or have 
not been met. A well-known legal expert can be very influen-
tial in persuading a judge to grant or deny a motion for class 
certification. There are, however, costs and certain risks that 
should be considered before hiring a legal expert to testify at 
the class certification stage.

Federal Rule of Evidence 702 allows the court to consider 
the opinion testimony from an expert if the person’s “sci-
entific, technical, or other specialized knowledge will assist 
the trier of fact to understand the evidence or to determine 
a fact in issue. . .” At the class certification stage in a case, 
the judge is the trier of fact who will determine whether the 
requirements of Rule 23 have been met. Many courts have 
excluded expert opinions that provide legal conclusions  
because such opinions don’t relate to disputed factual issues 

and they infringe on the trial judge’s role to determine the law.2 
As stated by the Fifth Circuit in Sales v. Carpenter, an expert 
may not offer opinions that simply reiterate what “the lawyer 
can offer in argument.”3 Thus, there is a significant risk that a 
legal expert who offers opinions on the applicability of Rule 23 
to the facts in the case will not be considered by the court.

Law professors and other legal experts, such as retired 
judges, typically charge high fees if retained as expert witness-
es. Counsel should carefully consider the benefits of having an 
expert on the requirements of Rule 23 and should weigh those 
benefits against the cost of hiring the expert and the risk that 
his or her opinions may be excluded by the trial judge.

What Scope of Discovery Should I Seek  
Prior to Class Certification?
Another issue that counsel needs to consider once a class-
action case has been filed is the scope of discovery that should 
be sought prior to the class certification hearing. Discovery 
typically needed by the plaintiffs on the threshold issues of 
certification includes whether a defined class can be ascer-
tained, the existence of other lawsuits, whether damages can 
be calculated using the defendants’ own business records, and 
other factors bearing on certification. Defendants usually seek 
to depose the named plaintiffs and conduct discovery on is-
sues such as whether the plaintiff would be an “adequate” class 
representative, the “typicality” of the plaintiff ’s claims, and 
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other prerequisites for certification of the purported class.
Care should be given in tailoring precertification discovery 

requests so that the information requested is relevant to the 
class allegations. Many courts have adopted the concept that 
precertification discovery should be limited to certification-
related issues rather than broad merits-related issues.4 This 
concept is also discussed in the advisory committee’s notes to 
the 2003 amendments to Rule 23.5 These limitations protect 
not only class-action defendants, but also putative class-
action plaintiffs from abusive discovery. Plaintiffs also benefit 
by avoiding extensive and time-consuming discovery that 
can delay the court from deciding whether to certify the class. 
And while there may be a perceived advantage in forcing the 
other side into expensive precertification discovery, if a class 
is not certified, much of the discovery may be useless. The 
costs expended by both defendants and plaintiffs in producing 
and reviewing needless discovery may make it more difficult 
to settle the individual plaintiff ’s claims.

Should I Enter into a Class-Action Settlement?
In most class-action cases, the parties will at some point consider 
the possibility of a settlement. As with the settlement of any liti-
gation, the settlement of a class action can provide the benefits 
of peace and predictability within a reasonable amount of time 
and avoid the costs and uncertainties of further litigation. A 
class settlement can also be of additional value to the defendant, 
because a final class-action judgment binds all persons belonging 
to the certified class who did not opt out, as explained below, so 
long as their interests were adequately represented.6

However, class-action settlements do pose certain disad-
vantages and risks, which should be considered by counsel for 
both the plaintiffs and the defendants. The 2003 changes to 
Rule 23 and the Class Action Fairness Act of 2005 (CAFA) 
make class-action settlements very visible and public. In 
actions subject to CAFA, a settling defendant must serve 
various federal and state officials with notice of the proposed 
settlement, and the settlement may not be approved by the 
court until 90 days after such notice is served.7 This special 
notice to government officials under CAFA is in addition 
to the notices that must be provided to class members under 
Rule 23. Because of this visibility, many people may examine 
the details of the class settlement and have an opportunity to 
criticize, object, and opt out of the class. If a significant num-
ber of class members opt out of the class, this can greatly di-
minish the value of the settlement for the defendant because 
“opt out” class members aren’t bound by the final class action 
judgment and are free to bring their own separate actions.

Another risk is that the court won’t approve the settle-
ment agreement negotiated between the parties. For example, 
a court is likely to reject a class settlement if it feels that the 
plaintiffs’ counsel was willing to accept a relatively small 
recovery for the class, such as coupons for future purchases, 
in exchange for a large attorney fee award.8 This is especially 

true for classes certified for settlement early in the case, which 
are often scrutinized even more closely by the courts.9 A class 
sought solely for settlement purposes may also be rejected by 
the court if it doesn’t pass muster under Rule 23, just as in the 
case of a disputed motion for class certification.

Conclusion
Every class action is unique, and each has its own challenges. In 
many instances, these challenges are related to the procedural 
requirements of Rule 23, CAFA, and the case law interpreting 
them. Though class actions can be complicated procedurally, it’s 
imperative that counsel not lose sight of the big picture while 
analyzing the critical decision points in a class-action case.

Katherine B. Bandy is an associate in the law firm of Klemchuk 
Kubasta, LLP in Dallas. She represents clients in cases involving 
commercial and intellectual property matters. Bradley C. Weber 
is a partner at Locke Lord Bissell & Liddell, LLP in Dallas and 
Washington, D.C. He is co-leader of the firm’s Antitrust Litigation 
Practice Group and is experienced in a wide variety of arbitration 
and commercial litigation matters in both state and federal courts.
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I        t’s a late night. The partner rubs her eyes and tries to think 
if there’s some way around the problem she’s facing. She vaguely 
remembers the issues, but she learned them so long ago that all she 
has are faint strings tugging at the back of her mind. Just then, she 
remembers seeing a note in the firm bulletin a few months back that 
might apply. She digs through her office, and sure enough, under a 
stack of pleadings tucked in the corner, she finds the bulletin. She 
scans the contents and finds the blurb she is looking for. After a 
quick read, she thinks to herself, “It’s not what I’m looking for, but 
it’s close. Who wrote this?” She glances at the associate’s name and 
remembers one of her partners mentioning how skilled the associate 
had become at this one niche in the law. With a smile, she begins 
drafting an email. This young “go-to” lawyer may save her and her 
client a tremendous amount of time and effort. She relaxes in her 
chair, feeling a small amount of relief. One small hurdle may be 
solved. She leans forward and begins working on the next one.

Being a young lawyer has always been difficult, but the cur-
rent economy has upped the ante for all of us. Young law-
yers have even more pressure to distinguish themselves and 

become experts in a specific 
field—all while learning their 
craft and attempting to develop 
business. Looking around at the 
more senior lawyers with estab-
lished reputations both inside 
and outside of their firms can 
be overwhelming. It’s easy to 
question whether you will ever 
achieve the type of knowledge 
base these veterans possess. 
I’m frequently reminded of the 
phrase “she has forgotten more 

than you will ever learn.” And yet, young lawyers continue to 
be sought in law schools, continue to obtain jobs in the mar-
ket, and continue to be entrusted with important legal work. 
So, what can you do to be viable in this economy? The answer 
is simple—become the Go-To Lawyer.

Becoming a Go-To Lawyer doesn’t mean becoming a 
nationally renowned expert in the intricacies of securities 
or some other equally fascinating area of the law (although 
that would be nice at some point). Instead, a young lawyer 
can become an expert within a firm by becoming the person 
who knows the most about a certain topic, motion practice, 
or statute—no matter how mundane. In fact, this strategy 
is particularly successful in areas of the law that are more 
detailed or less interesting to other lawyers. For example, 
understanding choice of law or jurisdictional issues backwards 

and forwards can make you a Go-To Lawyer for any number 
of cases. Being the person in your firm or circle of colleagues 
who is most familiar with a new statute or regulation, such 
as the American Recovery and Reinvestment Act of 2009, 
can make you a Go-To Lawyer. And, of course, knowing the 
quirks of class actions better than anyone can definitely make 
you a Go-To Lawyer.

So, what’s the best way to become a Go-To lawyer? There 
are several steps you can take. First, become the expert by being 
right, every time. You can do this by seeking out others in the 
firm who have worked on your issue and consolidating their 
knowledge for your own use. You can also keep up to date with 
current law by reviewing the leading journals that address a 
particular topic and by following new cases on the topic. You 
should also attend relevant CLEs. Once you have the knowl-
edge base, the next step in becoming a Go-To Lawyer should 
be developing and expanding your reputation, both inside and 
outside of the firm. You can start by sending case updates to 
members of your firm. You can volunteer to write a piece for 
your internal bulletin or client newsletters. Ideally, you should 
write an article about the topic. You might also seek opportu-
nities to speak about the topic—either internally or at CLEs, 
where you can educate other young lawyers about the topic. 
Finally, once you become the expert and develop your reputa-
tion as someone with knowledge on a particular topic, be ready 
for calls for help. Be responsive and timely, and anticipate other 
relevant issues even if you’re not asked about them.

This issue provides you with yet another opportunity to 
become a Go-To Lawyer. Ask most lawyers about class-action 
arbitrability waivers, and the accuracy of the answers may 
directly depend on how long the respondent has been out of 
law school. Many of us learned about class actions for the first 
time, in passing, in a procedural class. You can bet that’s true 
for most of those with whom you work as well. Yet, our business 
clients deal with class-action issues on a daily basis. Becoming 
an expert on each or any of the issues surrounding class actions, 
their availability, and their effectiveness can make you not only 
the Go-To Lawyer in your firm, but also for your clients. For 
example, do you know when a class-action lawsuit is available 
under the Federal Arbitration Act (FAA)? Or the meaning 
of the Class Action Fairness Act (CAFA)? If so, then maybe 
you are the Go-To Lawyer for class actions in federal court. Of 
course, you have to be right (which takes some research time). I 
encourage you to take the time to read the articles in this issue 
carefully. Identify areas of putative class actions practice with 
which you are unfamiliar—and, more importantly, those with 
which your colleagues are unfamiliar—and educate yourself 
about them. Once you have the knowledge, distribute brief 
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summaries of relevant cases on the topic or find opportunities 
to speak about the issue. Put the word out that you are comfort-
able with the topic, and before you know it, you’ll be the Go-To 
Lawyer at your firm, and some young lawyer down the road 
might just look at you and wonder if it will ever be possible to 
obtain that same level of expertise.

There isn’t a lot we can do to improve the economy or 

change how it’s affecting our careers. Becoming a Go-To 
Lawyer is something we can do now to ensure future success 
when that tired partner highlighted above is forced to make 
difficult decisions.

Jennifer Evans-Morris is president-elect of the Texas Young Law-
yers Association (TYLA).

The Availability of Class-Action Arbitrations  
under the Federal Arbitration Act
(Continued from page 1)

The parties thereafter agreed to submit the question of 
class arbitrability in accordance with the AAA Supple-
mentary Rules for Class Arbitration. Supplementary Rule 3 
empowers an arbitrator to determine “whether the applicable 
arbitration clause permits the arbitration to proceed on behalf 
of or against a class.”6 Importantly, Stolt-Nielsen’s standard 
contracts did not explicitly address class arbitration.

AnimalFeeds argued that class arbitration was allowed be-
cause it was not specifically prohibited, citing authorities that 
held that the “default rule” should favor arbitration in light 
of silence on the issue. Stolt-Nielsen’s position, however, was 
that silence could never equal consent. Because arbitration 
is peculiarly a matter of mutual agreement, there must be ex-
plicit language or evidence that the parties intended to submit 
themselves to class arbitration. Without one or the other, the 
arbitrators were without authority to order such a proceeding.7

The arbitrators rejected Stolt-Nielsen’s arguments. Relying 
on the fact that every other arbitration award decided under 
Supplementary Rule 3 interpreted a silent contract as one 
permitting class arbitration, the arbitrators determined that 
the agreements at issue should be treated no differently.

Stolt-Nielsen filed a petition to vacate the arbitrators’ 
decision.8 The district court agreed with Stolt-Nielsen and 
vacated the arbitration award, holding that the arbitrators had 
manifestly disregarded the applicable law precluding class ar-
bitrations. Although AnimalFeeds argued to the district court 
that the panel had rightly decided that the Supreme Court’s 
2003 decision in Bazzle had resolved the issue, the district 
court disagreed, opining that all the Bazzle Court had done 
was order a remand in that particular case to see whether 
those particular parties had contemplated and (implicitly) 
agreed to submit to class arbitration.9

Alas, the pendulum had not yet finished swinging. On 
further appeal, the Second Circuit found error on the ground 
that the district court had improperly applied Second Circuit 
precedent regarding application of the “manifest disregard” 

theory, and it had failed to give the panel’s award the defer-
ence that arbitral decisions are due.10

Thus, then, was the issue teed up for the Supreme Court.

Supreme Court Proceedings
The Supreme Court granted certiorari to decide “[w]hether 
imposing class arbitration on parties whose arbitration clauses 
are silent on that issue is consistent with the Federal Arbitra-
tion Act.” This is the question that arguably eluded the Court 
in Bazzle, but was believed to be well positioned in Stolt- 
Nielsen, due to the universal agreement that the arbitration 
agreement was “silent” on the point. However, AnimalFeeds 
spent a large part of its brief arguing that, in fact, the Court 
should not take up the substantive question, because class 
arbitrability had been delegated to the arbitrators, and their 
decision was entitled to only superficial judicial review. Based 
on the questions raised at oral argument, AnimalFeeds’s 
threshold question of reviewability might have found fertile 
ground. If so, then the Court will likely never answer the 
certified question; instead, whether class arbitration is permis-
sible in the face of contractual “silence” will be decided on a 
case-by-case basis. If not, the Court will finally get to tell us 
what it thinks of class arbitration.

Hurdling the Threshold Question of Reviewability
As we all know, arbitration is built for speed. That means 
that judicial review of questions that have been given over to 
arbitration is designed to be cursory, dedicated to a narrowly 
circumscribed punch list. Thus, it was no surprise that Stolt-
Nielsen’s counsel had to immediately field a flurry of ques-
tions reframing the central issue into a Bazzle-like scenario. 
The questions went something like this: If the arbitrator 
is given the job of deciding whether class arbitrations are 
permissible under the parties’ agreement, and he’s found that 
they are (either because of an explicit agreement or an im-
plicit one), then what right does a court have to second-guess 
that decision, given the great deference that arbitral awards 
deserve?11 This is a significant hurdle to overcome, because if 
the decision of whether or not a class is authorized belongs to 
the arbitrator, then a party’s ability to gain judicial review of 
that decision—no matter how wrongly it might be decided—
immediately shrinks from difficult to nigh impossible. In this 
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instance, who decides the question (arbitrator or court) may 
be the death knell for the answer to the question.

Does Silence Equal Consent?
If the Court gets over the threshold question, it likely means 
victory for Stolt-Nielsen. Its theory is that the arbitrators 
never had the right to determine the availability of class 
arbitration because the agreement didn’t explicitly provide 
for it, the evidence didn’t establish an implicit agreement to 
permit it, and—this is the key—in the event of no explicit or 
implicit agreement to allow class arbitrations, the “default” 
rule should be that there is no agreement to submit the issue 
to class arbitration. After all, the central purpose of the FAA 
is to ensure that parties’ private agreements to arbitrate are 
enforced according to their terms. It would be wrong to force 
a party to participate in class-action arbitration if it had never 
consented to it. Indeed, it goes against the very core of the 
FAA. Arbitration “is a matter of consent, not coercion.”12 But 
it’s not a stretch to say that applying a default rule equating 
silence with consent satisfies that requirement. Permitting the 
arbitrator to decide whether the default rule is triggered will 
effectively oust the courts from ever deciding what the default 
rule should be and when it should be applied.

To further complicate matters, there are a number of policy 
considerations artfully outlined by both Stolt-Nielsen and 
AnimalFeeds as to why class arbitration should, or should 
not, be the default position. For example, class proceedings 
can involve exponentially greater exposure to liability than a 
single claim. When coupled with a potentially unreviewable 
arbitration decision, a company may find itself unwittingly 
involved in “bet the company” litigation. On the other hand, 
class arbitration, like a class action in court, avoids inef-
ficiencies and potential inconsistencies in the resolution of 
multiple, separate disputes raising identical issues, and might 
permit wronged parties to recover in a situation where their 
damages are too slight to proceed with a costly arbitration on 
their own dime. But, the policy issues are relatively equally 
weighed in Stolt-Nielsen and are not likely to be the driving 
force behind the Court’s ultimate resolution of the appeal. If 
they are, it will be sub rosa.

Conclusion
Stolt-Nielsen provides the Supreme Court with an excellent 
vehicle to, first, opine on the proper delegation of questions 
concerning arbitrability of disputes. Although this particular 
appeal concerns class arbitration, the Court’s decision will 
affect arbitrators’ ability to interpret less-than-clear arbitra-
tion agreements. Second, and more importantly, the Court 
will likely resolve the outstanding questions regarding avail-
ability of class arbitration under the FAA. The Court will 
either adopt a rule providing that explicit language or specific 
evidence must support the claim that a party has consented to 
such a procedure, or it will delegate the question to arbitrators 

who will make that determination as a matter of fact rather 
than law, and on a case-by-case basis. Whichever way the 
Court decides, it should be a fascinating decision.

Linda L. Morkan is with Robinson & Cole, LLP.

Editors’ note: At the time this newsletter went to print, the 
Supreme Court rendered its decision in Stolt-Nielsen S.A. v. 
AnimalFeeds Int’l Corp., 559 U.S.—, No. 08-1198. The Court, 
in a 5–3 decision with Justice Alito writing for the major-
ity, held that “a party may not be compelled under the FAA 
to submit to class arbitration unless there is a contractual 
basis for concluding that the party agreed to do so.” Id. at 20 
(emphasis in original). The parties’ “mere silence on the issue 
of class-action arbitration” does not “constitute consent to 
resolve their disputes in class proceedings.” Id. at 23.
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Stolt-Nielsen contains a wonderful explanation of this and the 
other new supplementary class procedures. See Brief of the AAA  
in Support of Neither Party, available at http://www.scotuswiki.com/
index.php?title=Stolt-Nielsen_S.A._v. _AnimalFeeds_International_
Corp.#Amicus_Briefs.

7. 548 F.3d at 90.
8. Id.
9. See 435 F. Supp. 2d 382, 384 (S.D.N.Y. 2006).
10. Id.
11. Justice Breyer was especially perplexed by the idea that the 

“silence” of the contract was being touted as the basis on which the 
courts could intervene. To his way of thinking, many times a contract 
doesn’t explicitly provide for something that the parties later dispute. 
Someone then needs to decide what the parties intended, in light of 
the document and any relevant parol evidence; the decision might be 
that the parties agreed to “X” despite the absence of explicit language 
or, to the contrary, that the parties did not agree to “X.” But the an-
swer has to be one or the other—“silence” is not a third option.

12. Volt Info. Sciences, Inc. v. Board of Trustees of Leland Stan-
ford Jr. Univ., 489 U.S. 468, 479 (1989).
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For more information and to register visit www.abacle.org/programs/n10mwm1.html.

Mediation with the Masters
Contemporary Strategies for Effective advocacy in Mediation

June 10, 2010 | The Westin Chicago River North | Chicago, IL

“As trials diminish we find in their place increases in settlements, in disposition 
by summary judgment, and in diversion into Alternative Dispute Resolution.”

—The Vanishing Trial Project, sponsored by the American Bar Association

As the legal landscape changes, it is important for you to change with it.

Join us in Chicago to participate in the inaugural Mediation with the Masters National Institute. 
On Thursday, June 10, 2010, we will have a full day of programming with our star-studded faculty,  
featuring practicing lawyers—both trial lawyers and in-house counsel—judges, and mediators. We 
will offer litigators the tools and insight necessary to maximize the opportunities for negotiated 

resolutions and client satisfaction. We will cover each chapter in the life of mediation, from  
pursuit to preparation to completion, including an hour devoted to ethics.

Programming includes

• �Lessons Learned from the Father of 
Contemporary Mediation, Jonathan Marks

• �Pursuing a Mediated Resolution: The Path to  
a Winning Solution

• �Strategic Preparation: The Foundation for a 
Successful Negotiation

• �Lunch with Phil Beck and Bob Clifford:  
A Love-Hate Relationship with Mediation

• �Navigating the Ethics of Negotiation with 
Lawrence J. Fox

• �Conducting the Mediation: Achieving Your 
Settlement Goals

• �Lessons Learned from the Masters with Ronald 
Jay Cohen and Professor Stephen A. Saltzburg

We will kick off the events with a hosted cocktail 
party at Hugo’s Frog Bar/Gibson’s Steakhouse  
on Wednesday, June 9, 2010, 5:30 to 7:00 p.m.,  
where you will have an opportunity to meet our 
world-class faculty in a relaxed setting.
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