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Litigation Planning and Responding to the
Next Disaster — A Litigator’s Perspective
By Morgan L. Copeland, Jr.’

I. Introduction

A significant spill, release, fire, or explosion can
cause substantial damage to a company. When
faced with a sudden, catastrophic event of this
kind, counsel and corporate decision makers
must respond quickly on multiple fronts to
diverse, complex issues that demand timely
decisions and decisive action. It is all too easy
for decision makers to be overwhelmed by the
immediacy and urgency of the demands imposed
by the crisis and to ignore the steps which are
essential to preparing for the successful defense
of significant litigation. The company’s ability
to avoid damage to stock value and reputation
and a potentially catastrophic damage award by
a court or jury will depend on proper preparation
that addresses not only safety systems and
regulatory compliance, but also anticipated
litigation. If considerations of such issues and
related strategy are deferred until the immediate
rush to respond is over, critical mistakes may
have already occurred, making a bad situation
worse. Actions taken without consideration of
possible litigation impact or implications can
result in the loss of key evidence or, worse yet,
hand opponents new and powerful ammunition
that can inflame the situation, greatly increase
litigation risk, and enhance the potential for
crippling damage awards. The time to prepare is
now. The development of a plan is the solution.

'Morgan L. Copeland, Jr., is a partner with Vinson &
Elkins, LLP in Houston, Texas. Morgan has an
active trial practice that covers a broad spectrum of
litigation, including energy litigation, complex
business litigation, and litigation arising from mass
torts and catastrophic events.
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II. What To Do When You Get the Call
- Issues Requiring Immediate
Attention

A. Confirm Notifications Required by Law
and Company Policy and Procedures

Most ~ companies  have  comprehensive
emergency response plans and procedures and
likely have expended resources to ensure that
company responders are trained on and familiar
with the portions of the plan that address
notification of governmental authorities,
including local and state law enforcement
authorities, fire departments, environmental
agencies, and regulatory authorities.
Nonetheless, in the aftermath of a catastrophic
event, it is not surprising that in the rush to
address urgent priorities and emergencies, all
notifications called for by the plan are not
always accomplished. While the failure to notify
one or more of these entities may seem trivial or
without consequence, such an omission can be
costly in the litigation arena.

[Cont'd p. 3]







established and maintained good rapport with
the government at all levels.

If a large spill, explosion, or fire occurs, counsel
should endeavor to ensure that not only those
notifications required by law are made, but also
encourage the appropriate company officials to
make courtesy calls to known contacts with
significant regulatory responsibility and have
employees who work with these individuals on
a regular basis involved in responding to the
incident and maintaining open lines of
communications  with  the  regulators.
Invariably, government agencies like the
NTSB, the US Environmental Protection
Agency, OSHA, and other government
representatives will demand company records
and interviews with company employees. This
will happen immediately, and there is little you
can do to cut the information flow to the
agency. The agency will get the information one
way or another.

There are, however, a few things that you can do
at least to minimize the damage that these
information gathering efforts can cause:

1. Designate a single point of contact.

This will permit the company to keep track of
what information the government has requested
and received. Keep a separate set of copies of
everything provided to the government.

2. Prepare company employees for interviews
with the government investigators.

While the company position will almost always
be to cooperate with the government
investigation and employees should be
encouraged to do the same, employees frequently
need to be reminded to avoid speculating or
making statements that are beyond their
knowledge. Irrelevant, misleading, and even
erroneous speculation by employees can create
havoc with the company's subsequent defense in
civil litigation. Employees need to understand
that "I don't know" is an acceptable answer if it is
the truth.
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3. If permissible, monitor government
investigator interviews.

If permitted by the regulatory authority, the
presence of counsel or a company representative
in the government interview will give the
company contemporaneous possession of the
same information as the government. If
government representatives refuse to allow a
company representative to be present, it is very
important to interview the employee as soon as
possible to determine what the government
asked about and what answers were given.

4. Maximize the use of available privileges.

Maximize the use of available privileges,
including  attorney-client, work product,
investigative privileges (if supported by
applicable law), and any statutory privileges.
While pure facts are generally not privileged,
the attorney work product privilege may be
effectively used in appropriate circumstances
for investigations conducted by counsel or
under counsel's direction to shield the analysis
inherent in employee interviews and the
analytical review of key engineering and
technical information. Careful thought must be
given to the company's overall investigation
effort before potentially troubling memoranda
are prepared by engineers and other technical
employees outside of any reasonable claim of
privilege. In this regard, remember that e-mail
is virtually permanent, and equal care must be
exercised with these messages as with any
other written document.

D. Preserve Physical Evidence

Government investigators often appear on the
site of large spills, explosions, or other disasters
immediately and take control of the site and the
physical evidence. If an appropriate agency or
peace officer does not take control of the site
and the physical evidence, it is important that the
company and its investigators take appropriate
steps to preserve evidence. Obviously, the
priority concern must be the health and safety of
the responders and the public including
extinguishing any fires and stopping the release



of product or other emissions, if applicable. The
next level of concern should be preservation of
the damaged equipment and other evidence. If
care is not exercised, the equipment or product
involved in the event may be forever changed
and some details obliterated before analysis.

Moreover, there are frequently other important
clues that can be lost if immediate steps are not
taken to gather, preserve, and record relevant
information. Engaging competent environmental
and litigation counsel to assist in the initial
response and to deal with regulatory inquiries
will also provide valuable insight into the
preservation of evidence that may be critical to
the company's defense in subsequent litigation.
The company should also consider immediately
retaining a litigation-savvy expert skilled in
accident reconstruction who can document what
happened and preserve evidence in its original
state. Burn and explosion patterns could prove
vitally important down the line, yet, if not
properly documented by someone who knows
what he or she is looking for, the evidence ‘could
be lost forever. Careful preservation of evidence
up front can save significant future costs in
attempting to recreate the incident through the
use of a model.

Similarly, photographs can also provide a
valuable tool to validate computer or other
mathematical models. Not all photographs are
created equal, however. Careful composition of
the photograph is necessary to incorporate all of
the relevant information, and these matters are
frequently best left to qualified experts whose
litigation experience will allow them to create
the most effective and defensible photographic
evidence.

In addition, do not forget to preserve and
maintain real time data recorded during the event
and maintained electronically or, through the use
of other media. Plaintiffs’ counsel will make
every effort to identify all possible sources of
information, especially data recorded by the
company during the event. For example, in the
context of pipeline litigation, supervisory
control and data acquisition (SCADA) systems
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record data in real time, including information
regarding pressures, flow rates, and other critical
parameters relating to pipelines.

In some cases, such data are maintained in the
regular course of business only for a short time
and then later recorded over. You can be sure
that if such information is lost or not preserved,
your company will face the accusation that the
documents were destroyed intentionally to hide
the truth. This charge will be leveled even if the
data were not consciously or deliberately
deleted, but were simply recorded over in the
normal course of business without conscious
thought or deliberate conduct. While the
company may have a valid argument that the
data were insignificant to the real matters of
dispute in the litigation to come or that such
data can be obtained or reconstituted from other
sources and methodologies, in the context of
litigation, such issues can be dangerous and
many times resonate with juries.

Under certain circumstances, the court may
instruct the jury in such a way that allows its
members to infer that the lost or destroyed
materials would have been adverse to the
company's interest. At best, considerable time,
effort, and money will be spent by the company
and its lawyers in defending against peripheral
charges that serve only to distract or prejudice
the judge or jury who may hear the case.

E. Be Prepared to Respond to Damage
Claims

If the incident has the potential to affect large
numbers of area residents, the company may be
faced with large numbers of claimants
demanding food, shelter, and financial
assistance, not to mention claims for supposed
personal injury and property damage, and/or
medical expenses. Likewise, the company may
be required by environmental laws to open a
claims office and to publish notices regarding
how to make a claim against the company.

Dealing with these issues presents important
strategic decisions that may well affect the



nature and volume of future litigation, the
settlement value anticipated by litigants and
plaintiffs' counsel, and the confidentiality of the
company's  settlement negotiations  and
agreements. On the one hand, it may be possible
to act proactively to settle financially many of
the claims which would otherwise end up in the
hands of an aggressive lawyer, saving the
company litigation costs and settlement
payments or jury awards. On the other hand,
attempting to settle large numbers of claims
may not save the company any money and may
encourage and stimulate even more litigation.

Similarly, the company may be tempted to
reimburse local residents or hospitals for
medical bills on a "no questions asked" basis.
Such decisions may make it very difficult to
dispute the legitimacy of these charges in later
litigation brought by the same persons even
though no credible injury is present. There is no
pat answer or cookie-cutter solution for every
situation.  Decisions concerning how to
approach the claims-handling process must take
into consideration various factors and should be
made in consultation with company trial
counsel.

Moreover, once the strategic calls have been
made, the claims process, including
investigation, adjusting, and negotiating, must
be set up with a view to protecting information
generated by applicable privileges. Otherwise,
the company may be required to produce in
later litigation large volumes of information
created during the claims process which can be
used against the company. For example,
plaintiffs’ counsel may attempt to use property
damage investigation and payments as support
for an air model purporting to document smoke
and soot damage over a large area. These
procedures should be worked out with the
advice and assistance of competent trial counsel.

If the company elects to set up an initial claims
process, do not neglect to establish contact with
your insurance carriers. The insurance carriers
will likely want to be involved in whatever
procedures are established for early settlement
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of claims. You can make your insurance
carrier's duties to you, as the insured, work for
you by engaging the insurance company's
participation soon after the initial accident.

F. Contact and Retain Key Expert Witnesses

Most cases include common issues and there are
only a limited number of top flight expert
witnesses who can deal with them. You want
the best people to work for you - those who are
both outstanding in their areas and effective
testifiers. Depending on the case, you may need
experts in toxicology, epidemiology, various
medical disciplines (such as pulmonology and
oncology), manufacturing operations and
maintenance, regulatory compliance,
explosions, emergency response, warnings,
hydrology, air modeling, structural experts,
metallurgy, environmental fate biology, real
estate appraisal, and natural resource damages,
to name but a few. Needless to say, this team of
experts will be expensive - and you want to get
what you pay for. So act quickly and hire the
good ones.

G. Retention of Local Counsel

It is imperative to identify and retain the best
and most appropriate local counsel in the
jurisdiction where the litigation is pending.
Many mass tort cases are not filed in large
metropolitan areas, but in relatively small or
middle-sized venues where knowledge of the
judiciary and the local populace is critical. The
importance of local counsel's knowledge of and
relationship with the judges cannot be
overstated. Similarly, knowledge of the
community is essential to successful jury
selection, not to mention the benefit which
inures to the defendant from association with a-
well known and revered local lawyer. The
retention of such persons may be one of the few
effective measures which can be taken to blunt
the advantages which accrue to the plaintiffs in
certain  difficult and “plaintiff-friendly”
jurisdictions. Moreover, there are typically only
a handful of local lawyers (maybe only one)
who possess these attributes, and their identities



are no secret. Suffice it to say that qualified
local counsel are extremely valuable
commodities and, without an early move to
identify and retain them, may well be hired by
opposing counsel.

H. Notification of Insurers and Dealing With
Coverage Issues

Another high priority issue involves notification
of and working with insurers. The first and
most important step is the prompt and timely
notification of a loss to the insurer. To the
extent possible, make sure that the notice
complies with the policy's notice provisions.
Next, read the insurance policy from cover to
cover and identify any potential coverage issues
immediately. In examining first party policies,
most important are finding applicable
exclusions from coverage, making sure that the
loss suffered is in fact covered, and identifying
any policy-specific  instructions as to
quantifying the company's losses.
Understanding timing issues under the policy,
such as the filing deadlines for establishing
proof of loss, for filing suit, and for invoking
any applicable appraisal provisions, is also
crucial. Similarly, the insured company needs
to make an immediate effort to obtain and
review loss related documents. It is also helpful
to have an internal team working to satisfy
proof of loss documentation and causation
issues pertaining to damages sustained by the
company. Experts may be invaluable in
calculating an accurate and realistic assessment
of the value of the loss. Over valuation can lead
to litigation that is ultimately lost at great
expense. Under valuation leaves money on the
table.

Also recommended is the retention of separate
counsel to handle coverage issues and possible
disputes with liability insurers. There are
several reasons to segregate the defense of the
mass tort case from the insurance coverage
representation. First and most obviously,
insurance coverage litigation is a practice area
that is distinct from tort litigation, and requires
counsel with expertise, experience, and
knowledge of the subject matter. Second, the
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handling and defense of tort litigation may
generate significant legal fees, and it is not
uncommon for liability insurers to challenge the
amount of attorney fees and defense costs. If
the attorney handling the coverage dispute is a
member of the firm charged with leading the
tort defense, coverage counsel will be placed in
the awkward position of defending work
performed and fees charged by his or her
partners and associates, potentially diminishing
credibility and the ability to persuade. Third,
the intertwining of the tort defense and
coverage matters presents the potential for other
troublesome issues. For example, the possibility
of waiver of privilege may become an issue. It
is foreseeable that the actions and strategies of
the tort defense lawyer may become factually
relevant in subsequent coverage litigation. In
such event, the insured company may need the
testimony of defense counsel as proof in the
insurance case. The necessary disclosures may
involve waiver of privilege with respect to the
tort defense. If the same law firm represents the
company in both the liability defense and the
coverage litigation, the possibility of an across
the board waiver of privilege is a risk, resulting
in the waiver of privilege involving the law
firm's representation of the company on all
matters, including the insurance coverage
dispute.

IIl. What to Look For and How to Gather
Evidence

A. Capture Key Information With Employee
Interviews

Memories fade quickly. In an emergency
response, key employees frequently work long
hours under substantial stress. This condition
can cause events to run together in memory and
result in a subsequent lack of clear recollection
of important facts or events. Conducting
interviews of employees who are involved
shortly after the immediate emergency has
subsided provides the best opportunity for
capturing critical details of the incident and
response, and other relevant chronology.



B. Interview Relevant Third Parties

For the same reasons, begin interviewing third-
party witnesses who may have knowledge
concerning the facts of the case as soon as
possible. These may include local, state, or
federal governmental agency employees. If you
can get to these people before the other side
does, you may find a wealth of helpful
information.

C. Obtain Documents From Third Parties

Like the memories of witnesses, documents can
disappear with time. Third parties may not have
any reason to keep documents that could prove
to be important to defense of the future
litigation. Requesting documents shortly after
the incident increases significantly the chances
that they may still exist. An example where
obtaining third-party materials quickly is
particularly important is television video footage
and photographs possessed by newspapers and
other media companies. Often, this is the only
real time video or photographs available of the
event. This footage may be absolutely essential
for an expert attempting to reconstruct events.
Television news stations, however, and video
monitoring services typically have limited
retention times for video. If these materials are
not captured very quickly, they will be gone
forever.

D. Obtain Documents From the Government

Use the federal Freedom of Information Act
(FOIA) and the applicable state analogues to
obtain all of the government documents that are
relevant to your case from federal, state, and
local government agencies. Government
agencies have an enormous amount of relevant
and useful information, and almost all of it is
available via a FOIA request. Unfortunately, this
information frequently resides in a number of
widely dispersed and poorly organized files
buried within the bowels of an agency populated
by unresponsive bureaucrats.

Crafting a FOIA request to obtain all of the
documents you need without receiving an
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overwhelmingly  over-inclusive or under-
inclusive response is an art. Your request must
assist the FOIA officer in finding the
documents. If it does not, your chances of
actually getting everything available are slim.

E. Obtain Physical Evidence From the
Government

Split samples taken by the government if
permitted, or keep a list of all physical items
collected by the government, if split samples are
not permitted. Plan to have your experts
participate in setting up testing procedures and
observe any testing on the samples performed by
the government.

F. Anficipate Document Discovery

Document production in litigation initiated by
private litigants as well as the government is
more often than not a massive undertaking
involving impossible deadlines. As employees
are being interviewed, begin the process of
identifying what documents are available and
where they are stored. This is also a good
opportunity to begin identifying documents key
to the litigation, as well as emphasizing to
employees the importance of document
retention and evidence spoliation issues.

Ultimately, because certain federal statutes take
the company's regulatory compliance history and
good faith into consideration, obtaining
information about the company's efforts to
comply, its record-keeping practices (including
its operations and maintenance manual and
safety logs), and its relationship with its state
regulators will become vital to the preparation of
a successful defense.

IV. Was There a Crime?

Over the past two decades, -criminal
enforcement of the energy and environmental
laws has increased substantially as a result of
increased public interest, increased enforcement
staffing, and additional enforcement laws. In
the past few years, for example, the federal



government has initiated a number of criminal
investigations following spills or releases. The
government has also manifested interest in
pursuing criminal sanctions where there has
been a pattern of spills, even if none of them are
particularly large and the company responds to
the spills quickly and appropriately. The
increased criminal enforcement comes under
the environmental laws rather than safety laws
and regulations.

The government's policy with regard fo
environmental criminal enforcement is to
prosecute individuals as well as corporations in
an appropriate case. Moreover, the government
will prosecute individuals at the highest level in
the organization where a case can be made.
Importantly, this approach to enforcement can
divide an otherwise unified front and place
extreme pressures on the company and its
employees.

Some environmental offenses verge on strict
liability — effectively eliminating "intent" as an
element of the crime. Other environmental
crimes require only negligence on the part of
the company or its employees. The government
maintains that the low intent standards are
acceptable because it will only prosecute
extreme cases. This is little comfort to
employees who are asked to testify in a civil
lawsuit, when there is a pending or potential
criminal investigation where they may be a
target.

Moreover, occupational health agencies such as
the federal Occupational Safety and Health
Administration ("OSHA") or even the local
district attorney may become involved if
company employees or contractors were
seriously injured or killed in the accident. These
entities may evaluate criminal filings under
either occupational safety statutes or negligent
or reckless homicide charges.

Finally, it is essential that defense counsel
advise employees accused of crimes of the need
to retain separate counsel. Where "there is the
possibility of conflicting interests between the
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company and certain of the employees,
consideration should be given as to whether to
hire outside counsel to represent the employees
separately.” Carole L. Basri & Irving Kagan,
Crisis Management & Business Recovery: Are
You Prepared? 1296 PLI/Corp. 135, at 189
(February 2002).

A prosecution, government investigation, or
even a potential government investigation can
dramatically change the dynamics of a civil suit
and impose significant pressure to settle the tort
suit. Ultimately, failure to anticipate a potential
prosecution can have serious consequences for
a company and its employees.
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Choice of Law on the Outer Continental Shelf
and Texaco Exploration & Production, Inc. v.
AmClyde Engineered Products Company
By Walter R. Mayer ~

The choice of law for events, contracts, and
commerce that relate to efforts to procure
resources from the Outer Continental Shelf has
been a decades-long struggle for lawyers and
courts. In 1953, the Outer Continental Shelf
Lands Act (OCSLA) attempted to clarify the
issue by declaring that the fixed structures on the
Outer Continental Shelf were to be considered
federal enclaves that borrowed the nearest
state’s law on many substantive issues.’ This
statutory language and the case law that later
developed work relatively well with regard to
events and contracts that deal solely with fixed
offshore platforms.> However, difficulty arises
when the facts take a stroll even slightly off of a
fixed platform and start to involve drilling
vessels or vessels that construct or service fixed
platforms. The interaction between OCSLA and
events or contracts that would naturally be
maritime in nature has proven to be a puzzle not
easily resolved.

*This article was originally published in the Texas Journal of Qil,
Gas, and Energy Law, Vol. 2, No. 2, pp. 423-435.

“Walter R. Mayer is an associate with Vinson & Elkins, LLP in
Houston, Texas. Mr. Mayer’s practice focuses on energy-related
litigation and offshore construction.

1. 43 U.S.C. § 1333 (2006).

2. The Fifth Circuit has generally held that contracts for
offshore drilling on the Outer Continental Shelf that deal with
either a fixed platform or no vessel at all are not maritime
contracts. Laredo Offshore Constructors, Inc. v. Hunt Oil Co., 754
F.2d 1223, 1231 (5th Cir. 1985); Hodgen v. Forest Oil Corp., 87
F.3d 1512, 1525 (5th Cir. 1996); Wagner v. McDermott, Inc., 79
F.3d 20, 22 (5th Cir. 1996); Fontenot v. Dual Drilling Co., 179
F.3d 969, 976-77 (5th Cir. 1999); Snyder Oil Corp. v. Samedan Oil
Corp., 208 F.3d 521, 523 (5th Cir. 2000).
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The issue is important because the choice of law
can have a substantial effect on the outcome of a
case and can determine the recovery rights of the
plaintiff and the enforceability of risk-shifting
clauses among the defendants.” The importance
of this area of law is highlighted by the level of
deepwater commerce that is expected to occur in
the near future. One forecast has estimated that
global deepwater expenditures will exceed $80
billion between 2007 and 2011.* ’

A body of precedent has developed that supports
the position that when OCSLA applies but
maritime law would also naturally apply to the
event or contract in the absence of the Act, then
maritime law controls instead of the nearest
state’s law.” However, in Texaco Exploration &
Prod. v. AmClyde, the Fifth Circuit announced
an opinion that seems to be a break from that
precedent.” This decision could have a
significant effect on the scope of the application
of maritime law on the Outer Continental Shelf.
In short, the opinion seems to substantially
shrink the scope of the application of maritime
law to operations related to the procurement of
resources from the Outer Continental Shelf,

This article first summarizes the law regarding
the choice of law under OCSLA and then
follows with a discussion of the facts and
relevant decisions of the AmClyde opinion.
Because the AmClyde opinion was not created in
a vacuum, the article next discusses both the
case law that AmClyde arguably breaks from and

3. One particular choice-of-law issue is the application or
avoidance of the anti-indemnity statutes under Texas and
Louisiana law. TEX. CIv. PRAC. & REM. CODE ANN. § 127.003
(2006); LA. REV. STAT. ANN, § 9:2780 (2007).

4. Deepwater Market Healthy But Issues Just Around the
Corner, DEEPWATER INT’L, October 16, 2006 (citing report from
Infield Energy Data Analysts titled Global Perspective Deep &
Ultra-deepwater Market Update Report 2007-2011). The article
also quotes Dr. Roger Night from Infield Data Analysts as stating,
“No player in the 21st Century offshore oil and gas industry that
wants to be successful can ignore deepwater.” /d.

5. See, e.g., Laredo Offshore Constructors, Inc. v. Hunt Oil
Co., 754 F.2d 1223 (5th Cir. 1985); Rodrigue v. Aetna Cas. & Sur.
Co., 395 U.S. 352 (1969); Kimble v. Noble Drilling Corp., 416
F.2d 847, 850 (5th Cir. 1969).

6. 448 F.3d 760 (5th Cir. 2006), cert. denied, 127 S.Ct. 670
(2006).




the cases that may have provided some notice
that such an opinion would eventually be
written. The article concludes with a discussion
of the subsequent Biagas opinion out of the
Eastern District of Louisiana, which limits the
application of AmClyde to its facts.

1. Territorial Limits of State and Federal
Submerged Lands Rights

The threshold issue for a choice-of-law analysis
for offshore work is whether the event took
place on (or the scope of the contract in question
contemplates a location in) territorial state
waters or on the Outer Continental Shelf, Choice
of law within state waters will be controlled by
the choice of law of the particular state or
maritime law if it applies to the facts. The
choice-of-law analysis for certain events or
contracts related to the procurement of resources
from the Outer Continental Shelf will be
controlled by OCSLA.

In 1953, the Submerged Lands Act granted a
quitclaim to the coastal states that included the
submerged land and resources of up to three
nautical miles or up to nine nautical miles in the
Gulf of Mexico, if a state could demonstrate a
larger claim prior to the date when the state
joined the Union.” Several lawsuits were
inevitably filed in which the coastal states
attempted to establish a right to more than three
nautical miles.® After decades of controversy
and court battles between the coastal states and
the federal government, the Supreme Court of
the United States accepted the claim of nine
nautical miles by Texas and Florida and rejected
the rest.’” The federal claim includes the balance

7. 43 U.S.C. § 1312 (2006). The three nautical miles threshold
is a measurement from antiquity based on the outer distance of a
cannonball shot. M. Benjamin Cowan, Venue Jor Offshore
Environmental Crimes: The Seaward Limits of the Federal
Judicial Districts, 49 VAND. L. REv. 825, 838-39 (1996) (tracing
the three nautical mile rule to a 1793 letter from Thomas Jefferson
and the 1702 writings of Cornelius van Bynkershoek referencing a
rule originating in 1610).

8. United States v. Louisiana, 363 U.S. 1 (1960); United States
v. Florida, 363 U.S. 121 (1960); United States v. Maine, 420 U.S.
515 (1975).

9. United States v. Louisiana, 363 U.S. 1 (1960); United States
v. Florida, 363 U.S. 121 (1960); United States v. Maine, 420 U S.
515 (1975). However, the Minerals Management Service does
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of the Continental Shelf (given the name the .

“Outer Continental Shelf”), which starts at the
edge of the state waters and extends 200 to 350
miles from the shore.'”

2. Choice of Law and Choice-of-Law Clauses
on the Outer Continental Shelf: OCSLA

The choice-of-law analysis for a dispute located
on the Outer Continental Shelf starts with
OCSLA. OCSLA was signed into law by
President Eisenhower on August 7, 1953.!
Only three months later, the first law review
article written about the new Act was authored
by future secretary of state Warren M.
Christopher, then a fourth-year associate at
O’Melveny & Myers in Los Angeles.'?
According to Christopher, the full scope and
weight of OCSLA was not appreciated at the
time.” It had been passed “almost unnoticed”
and overshadowed by the Submerged Lands Act
and the fatal illness of Senator Robert A. Taft."

The OCSLA was a land and resource grab of
about 261,000 square miles (an area larger than
France) by the federal government.'” The stated
purpose of OCSLA was “[t]o provide for the

allow Louisiana’s claim of three “imperial nautical miles,” which
are 6080.2 feet each. Mineral Management Service, Outer
Continental Shelf - Definition,
http://www.mms.gov/aboutmms/ocsdef. htm (last visited Apr. 15,
2007).

10. The Minerals Management Service defines the outer limit
of the Outer Continental Shelf as follows: “The seaward limit is
defined as the farthest of 200 nautical miles seaward of the
baseline from which the breadth of the territorial sea is measured
or, if the continental shelf can be shown to exceed 200 nautical
miles, a distance not greater than a line 100 nautical miles from the
2,500-meter isobath or a line 350 nautical miles from the baseline.
Outer Continental Shelf limits greater than 200 nautical miles but
less than either the 2,500 meter isobath plus 100 nautical miles or
350 nautical miles are defined by a line 60 nautical miles seaward
of the foot of the continental slope or by a line seaward of the foot
of the continental slope connecting points where the sediment
thickness divided by the distance to the foot of the slope equals
0.01, whichever is farthest.” Mineral Management Service, supra
note 57.

11. Outer Continental Shelf Lands Act, Ch, 345, 67 Stat. 462
(1953) (codified as amended at 43 U.S.C. § 1333 (2006)).

12. Warren M. Christopher, The Outer Continental Shelf
Lands Act: Key to a New Frontier, 6 STAN. L. REV. 23,23 & n.2
(1953).

13. Id. at 23-24,

14. Id.

15. Id. at 23 (citing S. Rep. No. 411, 83d Cong., 1st Sess. 5
(1953)). The propriety and validity of OCSLA under International
Law are beyond the scope of this paper.



jurisdiction of the United States over the
submerged lands of the outer Continental Shelf,
and to authorize the Secretary of the Interior to
lease such lands for certain purposes.”'®
Professor Harold F. Clark from Columbia
University indicated the importance of OCSLA
when he stated before the Senate Interior and
Insular Affairs Committee in 1953 that the
mineral resources and food potential of the area
made this declaration of jurisdiction more
important to the United States than the Louisiana
Purchase."’

a.  Enforcement of a Choice-of-Law
Clause under OCSLA

OCSLA, if applicable, creates its own choice-of-
law rules that trump any contractual choice-of-
law clause in a contract.'® The Fifth Circuit has
held that if OCSLA applies, then OCSLA’s
choice-of-law rules will void the application of a
contractual choice-of-law clause."

b. Choice of Law Under OCSLA

OCSLA provides the choice-of-law analysis for
certain locations. If OCSLA applies, it
establishes that the applicable situs is a federal
enclave’® The general rule is that the statute
will borrow and apply the law of the “adjacent
state”?' unless general maritime law naturally

16. Outer Continental Shelf Lands Act, Ch. 345, 67 Stat. 462
(1953) (codified as amended at 43 U.S.C. § 1333 (2006)).

17. Christopher, supra note 60, at 23 (citing Statement of Dr.
Harold F. Clark, Professor in Charge of Educational Economics at
Columbia University, Hearings before Senate Interior and Insular
Affairs Committee on S.J. Res. 13 and Other Bills, 83d Cong., 1st
Sess. 354 (1953)).

18. Roberts v. Energy Dev. Corp., 104 F.3d 782, 786 (5th Cir.
1997) (OCSLA “essentially acts as a choice-of-law provision
trump card”).

19. Union Texas Petroleum v. PLT Eng’g, Inc., 895 F.2d 1043,
1050 (5th Cir. 1990) (“We find it beyond any doubt that OCSLA is
itself a Congressionally mandated choice of law provision
requiring that the substantive law of the adjacent state is to apply
even in the presence of a choice of law provision in the contract to
the contrary™).

20. 43 U.S.C. § 1333 (2006).

21. While this language has not been frequently tested in the
courts, the area where a particular adjacent state’s law would apply
is defined by OCSLA as “the area of the State if its boundaries
were extended seaward to the outer margin of the outer Continental
Shelf.” 43 U.S.C. § 1333(a)(2)(A). See also Reeves v. B&S
Welding, 897 F.2d 178 (5th Cir. 1990); Snyder Oil Corp. v.
Samedan Oil Corp., 208 F.3d 521 (5th Cir. 2000).
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applies on its own.”” The Fifth Circuit has held
that for the adjacent state’s law to apply as
“surrogate federal law,” a three-pronged test
must be applied:

(1) The controversy must arise on a situs
covered by OCSLA;

(2) Federal maritime law must not apply of its
own force; and

(3) The state law must not be inconsistent
with federal law.”

i. First Prong: OCSLA Situs?

The Fifth Circuit has held that the following
three sites satisfy OCSLA’s situs requirement:

(1) the subsoil and seabed of the OCS;

(2) any artificial island, installation, or other
device if (a) it is permanently or temporarily
attached to the seabed of the OCS, and (b) it has
been erected on the seabed of the OCS, and (c)
its presence on the OCS is to explore for,
develop, or produce resources from the OCS;

(3) any artificial island, installation, or other
device if (a) it is permanently or temporarily
attached to the seabed of the OCS, and (b) it is
not a ship or vessel, and (c) its presence on the
OCS is to transport resources from the OCS.**

ii. Second Prong: Does Maritime Law
Apply of Its Own Force?

It is the continued role and viability of this
second prong that is one of the subjects of the
AmClyde opinion. Described herein is the law as
it exists while the full effect of AmClyde is being
determined. .

The choice-of-law analysis implicated by
contracts in the offshore setting typically require

22. E.g, PLT,875F.2d 1047.

23. Id.; Demette v. Falcon Drilling Co., 280 F.3d 492, 497
(5th Cir. 2002).

24. Diamond Offshore Co. v. A & B Builders, Inc., 302 F.3d
531, 541-42 (5th Cir. 2002) (interpreting 43 U.S.C. § 1333(a)(1));
Demette, 280 F.3d at 497.



the parties to address the threshold issue of what
law would “naturally” govern the contract,
before addressing contractual or statutorily
imposed choice-of-law provisions. So, the
question under this second prong is whether
federal maritime law applies of its own force. In
other words, “in the context of oil and gas
exploration on the Outer Continental Shelf,
admiralty jurisdiction and maritime law will
only apply if the case has a sufficient maritime
nexus wholly apart from the situs of the relevant
structure in navigable waters.”” The Fifth
Circuit has held that in the context of contract
disputes, the application of maritime law is
precluded by OCSLA “except in those cases
where the subject matter of the controversy
bears the type of significant relationship to
traditional maritime activities necessary to
invoke admiralty jurisdiction.”?

The application of maritime law has been
described as a two-part test of “(1) location and
(2) connection with maritime activity.”?’ The
connection test itself involves two questions,
“(1) whether the type of incident involved has
the potential to disrupt maritime commerce and
(2) whether the general character of the activity
giving rise to the incident shows a substantial
relationship to traditional maritime activity.”*®

The Fifth Circuit has described the specific issue
of whether a contract is a maritime contract as
another two-part inquiry. First, the court
considers the contract’s “historical treatment in
the jurisprudence,” and second, the specific facts
of the case.”” The fact-based inquiry is guided
by six factors (called the Davis factors) with a
personal injury tort slant:

25. Laredo Offshore Constructors Inc. v. Hunt Oil Co., 754
F.2d 1223, 1230 (5th Cir. 1985).

26. Laredo, 754 F.2d at 1231 (citing Rodrigue v. Aetna Cas. &
Sur. Co., 395 U.S. 352 (1969) and Kimble v. Noble Drilling Corp.,
416 F.2d 847, 850 (5th Cir. 1969)). See also PLT, 895 F.2d at
1048.

27. Texaco Exploration & Prod. v. AmClyde Eng'd Prods.
Co., 448 F.3d 760, 770 (5th Cir. 2006).

28. Id. at 770-71 (citing Jerome B. Grubert, Inc. v. Great
Lakes Dredge & Dock Co., 513 U.S. 527, 534 (1995)).

29. Demette, 280 F.3d at 500 (citing Davis & Sons, Inc. v. Gulf
Oil Corp., 919 F.2d 313, 315 (5th Cir. 1990)).
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(1) What does the specific work order in
effect at the time of the injury provide?

(2) What work did the crew assigned under
the work order actually do?

(3) Was the crew assigned to do work aboard
a vessel in navigable waters?

(4) To what extent did the work being done
relate to the mission of the vessel?

(5) What was the principal work of the
injured worker?

(6) What work was the injured worker
actually doing at the time of the injury?*°

iti. Third Prong: State Law Not
Inconsistent with Federal Law?

This prong relates to the question of whether
there are any applicable state laws that would
conflict with federal laws. The analysis is on a
case-by-case basis.’!

3. AmClyde Factual and Procedural
Background

The AmClyde case is based on an accident
during the construction of the Petronius offshore
drilling platform in 1998 The Petronius
project was a $400 million venture for
deepwater drilling to develop oil and gas
resources from the Viosca Knoll Block 786 of
the Outer Continental Shelf.” The platform was
located in the Gulf of Mexico off the coast of
Alabama and Louisiana.’* When completed, the
Petronius platform was to be capable of
producing 60,000 barrels of oil and 100 million
cubic feet of natural gas per day.”

During the construction, a derrick barge called
the DB-50 was using its crane to transfer a part
of one of the decks, called the South Deck

30. Id. at 501.

31. The Fifth Circuit has stated that the Texas Oilfield Anti-
Indemnity Act and the similar Louisiana Qilfield Indemnity Act
are not inconsistent with federal law. Hodgen v. Forest Oil Corp.,
87 F.3d 1512, 1528 (5th Cir. 1996) (LOIA); Campbell v. Sonat
Offshore Drilling, Inc., 979 F.2d 1115, 1126 (5th Cir. 1992) (Texas
law).

32. AmClyde, 448 F.3d at 765.

33. 1d

34. Id.

35. Id.




Module, from a materials barge to its own deck
for transportation and installation as part of the
platform.*® The materials barge was about 1,500
feet from the platform.”” During the transfer,
either the crane or a load line failed.® The
failure caused the entire South Deck Module to
fall to the ocean floor and delayed the project for
fifteen months.*

Texaco Exploration & Production Company,
Inc. and Marathon Oil Company (collectively
“Texaco”), as the leaseholders to the Viosca
Knoll Block 786, sued AmClyde Engineered
Products Company, Inc., as the successor in
interest to the manufacturer of the crane.*’

Texaco’s construction contract for the Petronius
platform was with J. Ray McDermott, Inc.*’ In
order to complete the construction, McDermott
chartered and operated the DB-50 from the
owner, J. Ray McDermott International Vessels,
Ltd. JRMIV).*? Texaco did not engage in
litigation with McDermott because the
construction contract had an arbitration clause.”

Building Risk Underwriters paid Texaco more
than $72 million under a builder’s risk policy
and brought a subrogation suit against AmClyde,
JRMIV, and the DB-50, in rem, for losses other
than those associated with delayed production.**
Underwriters did not sue McDermott because
they were named as an additional insured.*

The trial court in the Eastern District of
Louisiana found that OCSLA did not apply.*®
However, the court did find that maritime law
applied to this dispute regarding the transfer of

36. Id.; Petition for a Writ of Certiorari at 2, AmClyde, 127
S.Ct. at 670 (U.S. Sept. 19, 2006) (No. 06-409).

37. AmClyde, 448 F.3d at 766.
38. Id. at 765.

39. Id. at 765.

40. Id.

41. Id. at 765.

42. Id. at 765-66.

43, Id.

44, Id.

45. Id. at 766-67.

46. Id. at 767.
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cargo between two vessels and granted a motion
to strike Texaco’s jury demand because
maritime law extinguished the right.’ The trial
court granted summary judgment to AmClyde
on the subrogation claim, as it found that
AmClyde was an additional insured.*®

A bench trial on Texaco’s products liability
claim took place over seven weeks and twenty-
four trial days.* The trial court found that
Texaco had failed to sustain its burden of proof
with respect to the liability of all defendants,
except that JRMIV was liable to Texaco and
Underwriters for the unseaworthiness of the DB-
50, and, in the alternative, McDermott’s
negligence with regard to the care and inspection
of the wire was a superseding cause.® The court
later vacated its liability findings and entered
summary judgment for JRMIV on a finding that
JRMIV was an additional insured or, in the
alternative, McDermott was a bareboat charter,
precluding  liability  to JRMIV  for
unseaworthiness.’’

4. The Appeal to the Fifth Circuit

Both Texaco and Underwriters appealed.”®> The
assigned panel was Chief Judge Jones, Judge
Jolly, and Judge DeMoss.””> The opinion was
drafted by Judge DeMoss.® Although the
incident occurred more than 1,500 feet from the
Petronius Platform, the Fifth Circuit held that
OCSLA applied.® The court was influenced by

OCSLA’s specific reference to “platform
construction” in its definition of
“development.”*

Although no party disputed the natural
application of maritime law to the facts, the Fifth

47. Id.

48. Id.

49. Id.; Petition for a Writ of Certiorari, supra note 84, at 2.
50. AmClyde, 448 F.3d at 767.

51. Id

52. Id. at 768.

53. Id. at 764.

54. Id

55. Id. at 768; Petition for a Writ of Certiorari, supra note 84,
at 2.

56. AmClyde, 448 F.3d at 768 (citing 43 U.S.C. § 1331(1)).



Circuit sua sponte found that “Texaco’s
complaint . arises not from traditionally
maritime activities but from the development of
the resources of the Outer Continental Shelf.””’
The Fifth Circuit thus held that maritime law
does not apply, even though the damage in
question dealt with the transfer of cargo between
two vessels, because the event was in
furtherance of efforts to develop resources on
the Outer Continental Shelf. The Fifth Circuit
seemingly has concluded that the development
of resources on the Outer Continental Shelf
prevents any finding that there may be a
connection to traditional maritime activity.
Based on a finding that maritime law did not
apply, the Fifth Circuit remanded the case back
to the trial court to allow the court to consider
the effect of a proper jury demand.*®

The full effect of this opinion is still developing.
AmClyde could eventually be read to
substantially minimize the application of the
second prong of OCSLA choice-of-law analysis.
If activities that seem rather “salty” are no
longer to be considered maritime if they happen
to occur in the furtherance of the procurement of
resources from the Outer Continental Shelf, then
the likelihood of maritime law applying on its
own to an OCSLA situs is greatly diminished.”

5. AmClyde and the Benefit of Hindsight

A review of the case law related to the difficult
area of work on the Outer Continental Shelf that
involves drilling vessels or vessels constructing
or providing services to vessels leading up to the
AmClyde opinion reveals that (1) the effect of
the opinion on certain precedent still needs
resolution and (2) there were some clues that
such a decision would be coming.

57. Petition for a Writ of Certiorari, supra note 84, at 2-3.
58. AmClyde, 448 F.3d at 775.

59. The opinion raises the further question as to whether the
same development activities and contracts are to be considered
maritime if they are in state waters but are to be considered to be
controlled by state law if they are in the waters over the federal
Outer Continental Shelf. In this situation, the federal enclave
would be more likely to apply state law than the state itself.
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a. Precedent

Although the Fifth Circuit stated that there is

nothing maritime about the development of the
resources of the Outer Continental Shelf, some
earlier Fifth Circuit opinions have applied
maritime law to such development. In Demette
v. Falcon Drilling Co., the Fifth Circuit dealt
with a choice-of-law dispute regarding an
indemnity clause in a “Services and Drilling
Master Contract” after an injury to a worker on a
jack-up rig on the Outer Continental Shelf.®
The injured worker was an employee of a
contractor that signed the Master Contract to
provide casing services to the rig.®' The injured
worker sued a contractor other than his
employer, and the other contractor sued the
injured worker’s employer seeking indemnity
under the Master Contract.** The enforceability
of the indemnity turned on whether the Master
Contract was controlled by Louisiana law or
maritime law by operation of OCSLA.® The
Fifth Circuit held that the jack-up rig was a
vessel even when jacked up out of the water.*
The Fifth Circuit further held that maritime law
and not Louisiana law applied to the contract to
provide casing services by operation of
OCSLA.®

Other Fifth Circuit cases have also held, in
seeming conflict with AmClyde (unless AmClyde
is to be read to apply only to negligence and
products liability considerations), that contracts
and activities in furtherance of the development
of resources on the Quter Continental Shelf are
to be controlled by maritime law and not state
law under OCSLA. Campbell v. Sonat Offshore
Drilling, Inc., dealt with an employee who was
allegedly injured while transferring from a

60. 280 F.3d 492, 494-95 (5th Cir. 2002).

61. Id. “Casing” was defined by the Fifth Circuit as “an
activity performed during the drilling for oil, whether onshore or
offshore; it involves the welding together and hammering of pipe
into the subsurface of the earth to create a permanent
construction.” I/d. (quoting Campbell v. Sonat Offshore Drilling,
Inc.,979 F.2d 1118 n. 2 (5th Cir. 1992)).

62. Id.

63. Id. at 494.

64. Id. at 498 n. 18.
65. Id. at 500-01.



transport vessel to the drilling vessel.® The Fifth
Circuit held that maritime law controlled the
enforcement of the indemnity clause in the
contract, which was to provide casing services to
an offshore drilling operation on a drilling vessel
on the Outer Continental Shelf.*” In Dupont v.
Sandefer Oil & Gas, Inc. the Fifth Circuit dealt
with an indemnity dispute related to the injury of
an employee on a jack-up drilling rig who was
engaged in work related to completing a well on
the Outer Continental Shelf. The court held that
a contract for the drilling services on the Outer
Continental Shelf that required the provision and
equipment of a vessel was controlled by
maritime law.®® In Smith v. Penrod Drilling
Corp., the Fifth Circuit dealt with a case based
on the injury of a worker while he was standing
on fencing on a fixed platform on the Outer
Continental Shelf and reaching for a safety valve
assembly on a neighboring jack-up barge.” The
Fifth Circuit found that the indemnity language
in the drilling contract was controlled by
maritime law because the contract contemplated
the use of a vessel in its workover services.”

The holding in AmClyde is also difficult to
reconcile with the Supreme Court’s opinion in
Grubart, Inc. v. Great Lakes Dredge and Dock
Co., where maritime law was found to apply to a
case related to a marine contractor engaged in
construction work on the Chicago River from a
barge.”!

b. Sources and Indicators of the AmClyde
opinion

The Demette case described above is

interesting because the author of the AmClyde

opinion, Judge DeMoss, drafted a well-crafted

dissent to the majority opinion that provides

66. 979 F.2d 1115, 1117-18 (5th Cir. 1992), superseded by
statute on other grounds, Texas Oilfield Anti-Indemnity Act, 1989
Tex. Sess. Law Serv. 1102 (West), as recognized in Greene’s
Pressure Testing & Rentals, Inc. v. Flournoy Drilling Co., 113
F.3d 47 (5th Cir. 1997).

67. Id.at 1118.

68. 963 F.2d 60, 61-62 (5th Cir. 1992).
69. 960 F.2d 456, 458 (5th Cir. 1992).
70. Id. at 459-61.

71. 513 U.S. 527 (1995).
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some additional insight.”” The dissent provides
some indication that Judge DeMoss wanted to
limit or prevent the application of maritime law
to operations on the Outer Continental Shelf.”
A substantial portion of the dissent by Judge
DeMoss argues that maritime law should not
apply to jack-up rigs used to develop resources
from the Outer Continental Shelf”*  Judge
DeMoss referred to Rodrigue v. Aetna Casualty
& Surety Co. and the statutory history of
OCSLA to support three principles: (1)
“Structures placed on Outer Continental Shelf
for the purpose of exploring for, developing,
removing, and transmitting resources therefrom
are not vessels”; (2) “Congress decided that
maritime law does not apply to these structures”;
and (3) “The laws of the State of Louisiana will
apply to activities on these structures to the
extent that such state laws are not inconsistent
with other federal laws.”” The dissent includes
language that resembles the AmClyde opinion:
“The special purpose of a jack-up rig, which is
drilling for oil and gas, has nothing to do with
traditional maritime activities or interests.””®
The AmClyde opinion may be considered a
second bite at the apple in an attempt to limit the
application of maritime law to the Outer
Continental Shelf.

The dissent also provides evidence that a
motivating factor for the AmClyde opinion is an
effort to marginalize the need to deal with the
confusing case law regarding the line between
those situations on the Outer Continental Shelf
that are maritime and those that are not. Judge
DeMoss concludes that “from and after the 1978
Amendments to OCSLA all of our Circuit case
law purporting to draw tortuous and complicated
distinctions as to what is and what is not a vessel
are just so much sound and fury signifying
nothing.””” DeMoss ends his dissent with a plea -

72. Demette, 280 F.3d at 504 (DeMoss, J., dissenting).
73. Id.
74. Id. at 504-18.

75. Id. at 504-06 (citing Rodrigue v. Aetna Cas. & Sur. Co.,
395 U.S. 352 (1969), and the Outer Continental Shelf Lands Act,
43 U.S.C. § 1333(a)(1)).

76. Id. at 509.
77. Id. at 516.



for ‘en banc consideration: “An en banc
reconsideration of the enigmas raised here in this
case . . . would be a first step in bringing greater

uniformity and predictability to the law
applicable to the development of these
increasingly critical natural resources.””® Less

than a year earlier, Chief Judge Jones, who
joined the AmClyde opinion, also expressed
frustration with the current state of the law on
the line between maritime and non-maritime
disputes:

This appeal requires us to sort once
more through the authorities
distinguishing maritime and non-
maritime contracts in the offshore
exploration and production industry. As
is typical, the final result turns on a
minute parsing of facts. Whether this is
the soundest jurisprudential approach
may be doubted, inasmuch as it creates
uncertainty, spawns litigation, and
hinders rational calculation of costs and
risks by companies participating in the
industry. Nevertheless, we are bound by
the approach this court has followed for
more than two decades.”

Dissatisfaction with the current state of the law
on this issue by the Fifth Circuit is not new. The
Fifth Circuit has previously stated, “Whether a
contract is or is not maritime in nature is a
quotidian issue whose resolution is governed by
no broad rubric discernible from the numerous
decided cases.”® These quotes indicate that one
intent behind the AmClyde decision was a desire
to simplify the choice-of-law analysis by
marginalizing the application of maritime law.

6. Reaction to AmClyde: Biagas

The reaction from the court that has addressed
the issue most directly has been to limit
AmClyde to its facts. A district court in the
Eastern District of Louisiana dealt with a suit
related to the injury of a roustabout on a supply
vessel in Biagas v. Hornbeck Offshore Servs.,

78. Id. at 518-19.
79. Hoda v. Rowan Co., 419 F.3d 379, 380 (5th Cir. 2005).

80. Davis & Sons, Inc. v. Guif Oil Corp., 919 F.2d 313, 313
(5th Cir. 1991).
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L.L.C* The supply vessel was to help move a
separator unit from one part of the same
Petronius platform on the Outer Continental
Shelf as in AmClyde to another location on the
platform.** After the separator unit was back-
loaded onto the supply vessel, the vessel moved
away from the platform.® The court accepted as
true the plaintiff’s allegation that the vessel had
moved away to allow a helicopter landing, was
not moored, and was essentially “standing-by.”*
The separator unit then allegedly slid and pinned
the plaintiff roustabout.® The court
distinguished AmClyde and held that maritime
law controlled because “the offloading of the
[separator] unit from the fixed platform had
ended and the equipment had been placed on the
deck of a vessel. After the unit had been placed
on the deck of the vessel, the vessel maneuvered
some distance away from the platform.”®® The
court stated that the vessel was engaged in the
traditional maritime activity of “the stowage of
cargo being transported aboard a vessel.”*

Thus, even though the vessel was standing by
ready to continue its work on the same platform
as in AmClyde, the court held that the work was
maritime because it had, at the time of the
incident, moved away from the platform and
was waiting. As the vessels and cargo at issue in
AmClyde were 1,500 feet away from the
Petronius platform, the only distinction is that
the cargo in AmClyde was being lifted between
the decks of two vessels at the time of the
incident, while the cargo in Biagas was
standing-by. A clear rule in this area may be
better than a rule that lacks predictability, even if
not everyone likes the rule. However, the Biagas
decision and the precedent discussed herein
demonstrate that momentum and expectations
can create, and thus far have created, a reaction
that causes confusion and different, but not

81. No. 04-1164, 2006 WL 2228952, at *1-3 (E.D. La. Aug. 3,
2006).

82. Id

83. Id. at *1.
84. Id. at *1 n.1.
85. Id. at *1.
86. Id. at *3.
87. Id.



better or more consistent, lines being drawn by
the developing case law.

Editor’s Note

I hope you find this issue of the Newsletter
helpful and informative. Thanks to Morgan
Copeland and Walter Mayer for their wonderful
articles. Morgan's piece on planning for and
responding to the next disaster provides great
insight on how to react to and effectively
manage a catastrophic event such as a spill or
pipeline rupture or explosion. Morgan has
significant, valuable experience in this area. His
article provides a great
help guide lawyers and their clientsin dealing
with the issues that arise from such a
catastrophic event. Walter Mayer's article on
choice of law issues relating to the Outer
Continental Shelf and the import of the Am
Clyde decision addresses an area that has long
been, and that will continue to be, a hot topic in
the energy litigation world. Offshore drilling
and activities continue to be a major issue in the
area of energy litigation, and Walter's article
provides great insight on how courts draw the
line between traditional maritime activities and
matters arising under, and subject to, the Outer
Continental Shelf Lands Act. As Walter
demonstrates in his article, this issue impacts all
areas of energy-related litigation, from personal
injury claims to property claims to numerous
other claims or areas.

As we enter 2008, the Committee is working
hard to develop the website and to generate new
ideas, programs, and articles for the future.
Greg Cook ofBalch & Bingham LLP in
Birmingham, Alabama is hard at work on the
Committee's website and has done a fantastic
job updating the site and developing new plans
for the website going forward. Marty Truss, the
Committee's new co-chair, brings new energy to
the Committee and is working hard to develop
future program ideas and articles for the
newsletter. As Jim, Vickey, and Marty point out
in the Message from the Co-Chairs, the
Committee has a program scheduled for the
ABA Litigation Section's 2008 Annual Meeting
in Washington D.C. on April 16-18, 2008. The
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program, "Recent Developments in Energy-
Related Qui Tam Litigation," addresses a topic
that continues to be at the forefront of the energy
litigation landscape.

All of this, along with Jim, Vickey, and Marty's
and the rest of the Committee's continued work
and guidance, promises for an exciting 2008. As
always, please contact me if you have any
suggestions or comments concerning the
Newsletter or if you have articles or
article ideas.

Thanks for your interest in the Newsletter.

Mark
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