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Employer Pandemic Flu Planning Beyond H1N1:

L essons Learned

By Christine Kenny

discovery of the HIN1 flu virus. In the
wake of that discovery, many employ-
ers responded by establishing pandemic-flu
and emergency-response policies. In Febru-
ary 2010, the Centers for Disease Con-
trol and Prevention (CDC), with input
from the U.S. Department of Homeland
Security (DHS) and Department of Health
and Human Services (HHS), published
an updated “Guidance for Businesses and
Employers to Plan and Respond to the
2009-2010 Influenza Season.” The CDC’s

I t has been over one year since the

guidelines not only covered recommenda-
tions to use during the 2009-2010 HIN1
flu season but also recommended strategies
for future use in the event a more severe
outbreak were to occur.

As cautioned by the CDC, however,
the guidance, which focuses on health-
care and safety concerns in the work-
place, must be reconciled with existing
state and federal workplace laws. On
October 9, 2009, the Equal Employment
Opportunity Commission (EEOC) pub-
lished an updated technical-assistance

document about implementing pandemic
planning strategies in a manner that is
consistent with the Americans with Dis-
abilities Act (ADA).2

The CDC’s guidelines were essentially
divided into two categories: 1) recommen-
dations to use during the 2009-2010 flu
season or future flu viruses of similar sever-
ity, and 2) recommendations to consider
adding if a more severe flu season occurs.
Some of the strategies the CDC recom-
mends that employers implement include:

Continued on page 3

Must Affirmative Defenses in Employment
Litigation Be “Plausible” after Igbal?

By William J. Simmons

( : overage of the U.S. Supreme
Court’s rulings in Ashcroft v. Igbal'
and Bell Atlantic v. Twombly® has

primarily focused on the use of what might

be called the “plausible pleading standard”

to attack claims for relief. It is now clear as a

threshold matter that the plausibility plead-

ing standard applies to claims brought under

the federal labor and employment laws.?
Some jurisdictions, however, have

begun to require that defendants plead

“plausible” affirmative defenses or else the

defenses will be stricken pursuant to Rule
12(f).* Other courts have flatly rejected
plaintiffs’ overtures to apply the plausibil-
ity pleading standard espoused in Twombly
and Igbal to affirmative defenses.’ Indeed,
this is so divisive a subject that not only
do courts across the country strongly dis-
agree, but sometimes, even courts within
the same judicial district have admittedly
arrived at conflicting conclusions.®

Labor and employment practitioners
should be prepared for a growing wave of

arguments as to whether the plausibility
pleading standard applies to the assertion
of affirmative defenses, and ready to assess
the practical implications that arise from
recent court decisions addressing the issue.

The Igbal/Twombly Standard

Any discussion of Igbal and Twombly’s

application to affirmative defenses must

begin with the relevant language con-

tained in Federal Rule of Civil Procedure
Continued on page 12
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Chairs” Column

s chairs of

the Employ-

ment and
Labor Relations
Law Committee, we
have the privilege of
serving over 2,000
members and work-
ing with a talented
group of commit-
ted subcommittee
chairs. This year, our
subcommittee chairs
have done a tremen-
dous job, and it’s
important to thank
them for their hard
work and dedication
to increasing the
value of your
membership.

Brian Koji (com-
mittee vice chair)
and William Mar-
tucci, our newsletter
editors, along with
a dedicated editorial
board, continue to do
a great job producing
our quarterly newsletter. This timely source
of detailed information will soon be pro-
vided to you in an electronic format only.

In addition to providing you with a
traditional newsletter, the committee
has worked to improve our website and
delivery of current information electroni-
cally and quickly. For this effort, we wish
to thank Todd Sorensen and Celina
Joachim, web editors. Hopefully, you all
have joined our LinkedIn network and
routinely visit our committee’s website at
www.abanet.org/litigation/committees/
employment where short articles of inter-
ests are updated frequently with the help
of John Ybarra and Azeez Hayne, our Hot
Topics chairs.

Arley Harrel

Kimberly Stith

If you would like to have a short article
posted on the web or a longer article
included in our newsletter, please let us
know.

We hope you were able to attend our
CLE teleconference earlier this year on
“Woodshedding Witnesses: Limits To
What Could Be One of the Law’s Dirty
Little Secrets.” This program was a huge
success thanks to Darryl McCallum and
Theresa Bult, Programs Subcommittee
chairs. Ann Marie Painter (former com-
mittee chair) and Maureen Knight, Mem-
bership Subcommittee chairs have begun
surveying new members and welcome sug-
gestions from other members about ways
to make this committee better.

And finally, Cathy Beveridge, editor
of the second edition of the Employment
Litigation Handbook, deserves special thanks
for shepherding this wonderful resource
to completion. It is available through the
ABA’s Web Store and provides solutions to
the important procedural and substantive
problems you will encounter in assessing,
settling, litigating, and appealing any type
of employment case—no matter your level
of experience or whether you represent
management or an employee. We hope you
add it to your practice library.

In addition, we encourage you to at-
tend the ABA’s 2010 Annual Meeting
August 5— August 10 in San Francisco;
please stay tuned for more information on
our committee’s networking dinner to be
held during the meeting.

Our aim is to provide labor and
employment litigators with cutting-edge
educational and networking opportunities
to improve and expand their practices,
and if there is anything you believe will
better help our committee reach this goal,
please let us know. While we are proud of
the committee’s direction, we know we
can always do better and welcome your
input and involvement.
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Message from
the Editors

his issue

contains

a number
of recurring
matters that em-
ployment-and-
labor-relations
lawyers face on
a day-to-day
basis. The in-
sights provided
are practical and
sound. The first
two articles fo-
cus on pleadings
requirements
as articulated
by the Supreme
Court and how
those affect practitioners.

The first article, entitled “Em-
ployer Pandemic Flu Planning Beyond
HINI1: Lessons Learned,” written
by Christine Kenny, is an analysis of
how best to establish pandemic-flu
and emergency-response policies. In
the course of the analysis, the guid-
ance from the CDC is considered
and evaluated in the context of the
requirements of the EEOC in connec-
tion with its ADA guidelines and the
requirements of Title VII. The author
concludes that finalizing pandemic
planning policies in preparation for
the next pandemic necessitates a care-
ful reading of the the CDC'’s guidance
and EEOC guidelines, as well as con-
sideration of leave policies guided by
other laws, including the Family and
Medical Leave Act. Unquestionably,
the guidance of the CDC is helpful in
establishing the appropriate back-
ground for the required legal analysis.

The second article, “Must Af-
firmative Defenses in Employment
Litigation Be ‘Plausible’ after Iqbal?”
written by William Simmons, addresses
the applicability of the plausibility

William C. Martucci

Brian Koji

Continued on page 11
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Flu Planning

continued from front cover

encouraging vaccinations for employees;
advising sick employees to stay home;
taking measures to protect employees
who are at higher risk for complications;’
preparing for increased numbers of em-
ployee absences (for their own illness and
those of family members) and planning for
continuity of essential business functions;
advising employees to take precaution-
ary steps before traveling; and preparing
for the possibility of school dismissals or
closures. Under circumstances involving
flu virus more severe than the 2009 HIN1
flu outbreak, the CDC recommends that
employers also actively screen employees
who report to work; allow for alterna-
tive work environments for employees at
higher risk for flu complications; increase
social distancing in the workplace; and
cancel nonessential business travel.

The guidance is consistent with the Oc-
cupational Safety and Health Administra-
tion’s requirement that employers provide
employees with a workplace that is “free
from recognized hazards that are causing or
are likely to cause death or serious harm to
its employees.” However, these guidelines
need to be tailored by the mandates of the
ADA and its implementing regulations.

Squaring the CDC Guidance with the
EEOC's ADA Guidelines

In October 2009, the EEOC published

a revised technical-assistance document
specifically covering Titles [ and V of
the ADA and pandemic planning in the
workplace.” As explained by the EEOC,
the ADA is relevant to pandemic prepa-
ration in at least three major ways. First,
the ADA regulates employers’ disability-
related inquiries and medical examina-
tions for all applicants and employees,
with or without disabilities.® Second, the
ADA prohibits excluding employees with
disabilities from the workplace for health
or safety reasons unless they pose a

“direct threat.”” Third, the ADA requires

Christine Kenny is an associate in the Philadel-
phia, Pennsylvania, office of Saul Ewing LLP

Employment & Labor Relations Law

employers provide reasonable accommo-
dation during a pandemic for individuals
with disabilities.®

While the CDC encourages active
screening of employees for evidence of
the flu, the ADA simultaneously prohib-
its employee disability-related inquiries
or medical examinations unless they are
job-related and consistent with business
necessity.” Generally, a disability-related
inquiry or medical examination of an
employee is job-related and consistent
with business necessity when an employer
has a reasonable belief, based on objective
evidence that: 1) an employee’s ability
to perform essential job functions will be
impaired by a medical condition; or 2) an
employee will pose a direct threat due to a
medical condition.

A reasonable belief by an employer
“must be based on objective evidence
obtained, or reasonably available to the
employer, prior to making a disability-
related inquiry or requiring a medical
examination.” A “direct threat” is defined
as a “significant risk of substantial harm
to the health or safety of the individual
or others that cannot be eliminated or
reduced by reasonable accommodation.”
If an individual poses a direct threat, he or
she is not protected by the ADA.

The EEOC further explains that
whether pandemic influenza rises to the
level of a direct threat depends on the
severity of the illness. If the CDC or local
public-health authorities determine that
the illness is akin to seasonal flu, it would
not pose a direct threat justifying disabil-
ity-related inquiries or medical examina-
tion. However, if the pandemic influenza
is determined to be more severe, it might
pose a direct threat to operations. It is
important to keep in mind that whether
an employee poses a direct threat in the
workplace must be based on objective in-
formation, “not on subjective perceptions
... [or] irrational fears” about disabilities."

Surveying and Screening

The EEOC cautions that before a pan-
demic occurs, an employer may not ask

an employee to disclose if he or she has a
compromised immune system or a chronic
health condition that would make the em-
ployee more susceptible to complications
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of influenza. Thus, screening of employees
to predict absenteeism levels before a
pandemic arises is limited. According to
the EEOC, before a pandemic is declared,
employers may make inquiries that are not
disability-related (i.e., those designed to
identify potential non-medical reasons for
absence during a pandemic (transportation
issues)), simultaneously with those asking
about medical reasons for a possible ab-
sence, as long as the employee can answer
whether one of those reasons would apply
in a “yes” or “no” fashion."

Whether an
employee poses
a direct threat in

the workplace
must be based
on objective
information.

During a pandemic, however, employers
have greater latitude in making employee
inquiries. In conditions akin to the 2009
HINI virus pandemic or seasonal flu, an
employer is free to ask whether an em-
ployee is experiencing any flu symptoms.
In a more severe case of pandemic flu, an
employer may ask a more pointed question
even if disability-related, as the employer
is justified by a reasonable belief based on
objective evidence that the severe form of
pandemic flu poses a direct threat.

Medical Examinations

Under the ADA, prior to a pandemic flu
outbreak, medical examinations are only
permitted if all employees or applicants

in the same job category are required to
undergo medical examinations and if the in-
formation obtained from the examinations

are treated as confidential and maintained
separately. During an influenza pandemic,
medical examinations, which include such
minor intrusions as measuring an employee’s
body temperature, are generally prohibited
until the pandemic influenza is declared by
local authorities to be mere severe or wide-
spread than the 2009 HIN1 virus.

An employer, however, may not re-
quire all of its employees to submit to the
influenza vaccine. In this regard, some em-
ployees may be entitled to an exemption
from a mandatory vaccination require-
ment based on an ADA disability that
prevents them from getting vaccinated. In
addition, employees who have a sincerely
held religious belief that prevents them
from taking the vaccine are protected
under Title VIL. In both of these cases, the
employer must make a reasonable accom-
modation unless there would be an undue
hardship to the employer.*

Requiring Employees to Stay Home
Under both the CDC’s guidance and the
EEOC’s guidelines, advising an employee
who becomes ill with symptoms of influ-
enza-like illness during a pandemic to stay
home from work is not a disability-related
action if the illness is akin to seasonal
influenza or the 2009 HIN1 virus. This
action is also allowed under the ADA
if the illness is serious enough to pose a
direct threat. Likewise, an employer may
encourage an employee to telework and
may use teleworking as a reasonable ac-
commodation under the ADA.

In sum, finalizing pandemic plan-
ning policies in preparation for the next
pandemic will require a careful reading
of the CDC’s guidance and the EEOC’s
guidelines, as well as consideration of an
employer’s leave policies guided by the
Family and Medical Leave Act. This as-
sistance, in conjunction with contempora-
neous advice from local health authorities,
should assist employers with compliance.

Endnotes
1. See Center for Disease Control and
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Prevention, Guidance for Businesses and Employers to
Plan and Respond to the 2009—2010 Influenza Season,
available at www.cde.gov/h1nlflu/business/guidance.

2. See Equal Employment Opportunity
Comm’n, Pandemic Preparedness in the Workplace
and the Americans with Disabilities Act (2009), avail-
able at www.eeoc.gov/facts/pandemic_fluhtml.

3. Individuals who are at higher risk for compli-
cations are defined by the CDC as children under
5 years of age, adults over 65 years of age, pregnant
women, adults with certain chronic illnesses or
weakened immune systems, or people younger than
19 years of age receiving long-term aspirin therapy.

4. Occupational Safety Health Act of 1970,
29 U.S.C. 654 at section 5(a).

5. See Equal Employment Opportunity
Comm’n, Pandemic Preparedness in the Workplace
and the Americans with Disabilities Act (2009), avail-
able at www.eeoc.gov/facts/pandemic_flu.html.

6. Id. (citing 42 U.S.C. § 12112(d)(4)(A); see
also EEOC, Enforcement Guidance: Pre-employment
Disability-Related Questions and Medical Examina-
tions B.1 (1995), available at www.eeoc.gov/policy/
docs/preemp.html.

7.1d. (citing 42 U.S.C. §§ 12111(3), (8); 29
C.ER. §8§ 1630.2(r), 1630.15(b)(2)).

8. Id. (citing 42 U.S.C. §8§ 12112(b)(5),
12111(3); 29 C.ER § 1630.2(r)).

9. An inquiry is “disability-related” if it is
likely to elicit information about a disability. A
general question for a diagnosis is a disability-
related inquiry, as is a question about an indi-
vidual’s immune system because a compromised
immune system can be associated with condi-
tions such as cancer or HIV/AIDS, for example.
However, asking an employee about cold or flu
symptoms he or she has is not disability-related.
A “medical examination” is a procedure or test
that seeks information about an individual’s
physical or mental impairments or health.

10. Id. (citing the ADA regulations at 29
C.ER. pt. 1630 app. § 1630 2(r)).

11. For a suggested form ADA-compliant
pre-pandemic employee survey, see id. at p. 5.

12. Undue hardship standards should be
considered under both the ADA (i.e., whether
there is significant difficulty or expense to the
employer) and Title VII (i.e., whether there is
“more than de minimis cost” to the operation of
the employer’s business).
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The Americans with Disabilities Act Amendments

Act of 2008

By Lisa R. Hasday

he Americans with Disabilities
| Act (ADA) Amendments Act

of 2008 amended the ADA, the
landmark disability statute that President
George H. W. Bush signed into law in
1990. President George W. Bush signed
the ADA Amendments Act into law on
September 25, 2008. The new statute took
effect on January 1, 2009.!

The primary objective of the Amend-
ments Act is, as indicated in the statute’s
subtitle, “[t]o restore the intent and pro-
tections” of the ADA. In particular, the
Amendments Act was intended to overturn
two controversial Supreme Court decisions
that had interpreted the ADA to impose a
strict standard for determining disability.?
Those decisions resulted in many lower
courts never getting beyond threshold dis-
ability determinations to determine whether
discrimination had occurred.

The Amendments Act retains the
ADA’s definition of “disability.” Under
that definition, someone is disabled if he
or she (1) has a physical or mental impair-
ment that substantially limits one or more
major life activities, (2) has a record of
such an impairment, or (3) is regarded as
having such an impairment.’ The Amend-
ments Act adds provisions that change
the way that the “disability” definition
should be interpreted.

Nearly every court that has addressed
the issue of retroactivity has concluded that
the new statute applies only prospectively,
not retrospectively, to conduct that pre-
ceded January 1, 2009. The Sixth Circuit
arrived at a different result, however, in an
unpublished opinion involving injunctive
relief rather than monetary damages.*

Agency Involvement

The Amendments Act directed the
Equal Employment Opportunity Com-
mission (EEOC) to revise its regulations

Lisa R. Hasday is an assistant U.S. attorney in
Dallas, Texas.

in accordance with the new statute. On
September 23, 2009, the EEOC issued a
notice of proposed rulemaking as well as a
question-and-answer guide on the notice.
Afterward, the EEOC and the Depart-
ment of Justice’s Civil Rights Division
held four “town hall listening sessions” in
Oakland, California; Philadelphia; Chi-
cago; and New Orleans to obtain input on
the proposed regulations from the business
and disability communities. Members of
the public could also submit comments
via phone, mail, or fax. On November 23,
2009, the public-comment period ended.
The EEOC has not yet issued its final
regulations as of this writing.

For the first time, Congress has spe-
cifically granted the EEOC authority to
issue regulations interpreting the general
provisions of the ADA, including the
definition of “disability.” Under prior law,
Congress gave the EEOC authority to im-
plement only Title I of the ADA, which
does not include the “disability” defini-
tion.” The pending EEOC regulations will
therefore be especially significant.

“Major Life Activity”
What changes does the Amendments Act
contemplate? First, the new statute clari-
fies the meaning of “major life activity.”
Although the ADA did not define this
term, EEOC regulations promulgated un-
der the ADA defined major life activities
as “functions such as caring for oneself,
performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.” The EEOC later added
sitting, standing, lifting, and reaching;
mental and emotional processes such as
thinking, concentrating, and interacting
with others; and—something that I'm
sure is dear to all of us—sleeping.” The
Supreme Court, for its part, had defined
major life activities as activities “of central
importance to most people’s daily lives.”
The Amendments Act provides an il-
lustrative, non-exhaustive list that

includes most activities that the EEOC
had recognized in addition to some activi-
ties that the agency had not specifically
recognized, such as eating, bending, read-
ing, and communicating. The new statute
also expressly includes “major bodily func-
tions” within the concept of major life
activities, which includes “functions of
the immune system, normal cell growth,
digestive, bowel, bladder, neurological,
brain, respiratory, circulatory, endocrine,
and reproductive functions.”™ The EEOC’s
notice of proposed rulemaking adds a few
activities to the list that the agency’s regu-
lations had previously included. It also
recognizes functions of the hemic (blood),
lymphatic, and musculoskeletal systems.

“Substantially Limits”

Next, the Amendments Act clarifies the
meaning of “substantially limits.” The
ADA again did not specifically address
how the term “substantially limits” should
be construed. However, an EEOC regula-
tion promulgated under the ADA defined
“substantially limits” to mean “[s]ignifi-
cantly restricted as to the condition, man-
ner or duration under which an individual
can perform a particular major life activity
as compared to the condition, manner, or
duration under which the average person
in the general population can perform
that same major life activity.”"!

The Supreme Court had also addressed
the meaning of “substantially limits.” In
Toyota Motor Manufacturing. Kentucky,
Inc. v. Williams, the Court considered
whether a person with carpal tunnel
syndrome was substantially limited in the
major life activity of performing manual
tasks. In interpreting the language of
“substantially limits,” the Court started
from the general premise that the ADA’s
statutory terms needed to be “interpreted
strictly to create a demanding standard
for qualifying as disabled.” The Court
concluded that “to be substantially limited
in performing manual tasks, an individual
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must have an impairment that prevents or
severely restricts the individual from doing
activities that are of central importance to
most people’s daily lives.”"

An impairment
is a disability
if it “substantially

limits” the ability
to perform a
major life activity.

The Amendments Act expressly rejects
these regulatory and judicial interpreta-
tions of “substantially limits” as “express-
ing too high a standard.” However, the
new statute does not mandate an alterna-
tive standard. Instead, it directs the EEOC
to revise its regulations defining the term
“substantially limits” to provide broader
coverage, consistent with the purpose of
the new act.” Accordingly, the EEOC’s
notice of proposed rulemaking rejects the
idea that an impairment must prevent,
or severely or significantly restrict, an
individual. Rather, the notice states that
an impairment is a disability if it, staying
with the precise statutory language, “sub-
stantially limits” an individual’s ability to
perform a major life activity.'

Most Mitigating Measures Ignored
Under the new statute, “substantially
limits” determinations must be made
without regard to the ameliorative ef-
fects of mitigating measures, examples of
which are listed in the statute. The list
includes medication, equipment, pros-
thetics, hearing aids, assistive technol-
ogy, reasonable accommodations, and
learned behavioral or adaptive neurologi-
cal modifications.” The EEOC’s notice
of proposed rulemaking also includes
surgical interventions that do not perma-
nently eliminate an impairment.'®

The act makes exceptions for ordinary

eyeglasses and contact lenses, as opposed
to low-vision devices that “magnify,
enhance, or otherwise augment a visual
image.”"” Thus, ordinary eyeglasses and
contact lenses may be considered in
assessing whether an individual has a dis-
ability. However, the new statute prohibits
covered entities from using qualification
standards, employment tests, or other
selection criteria based on an individual’s
“uncorrected vision” unless the standard,
test, or criterion “is shown to be job-
related for the position in question and
consistent with business necessity.”'®

The Amendments Act’s stand on
mitigating measures is a break from recent
Supreme Court jurisprudence. In Sut-
ton v. United Air Lines, the Court held
that “disability under the [ADA] is to
be determined with reference to correc-
tive measures.”” Therefore, the Supreme
Court had excluded from being disabled
those individuals who could mitigate the
effects of their impairments.

Changes to the "Regarded As”
Disability Prong

The third prong of the disability defini-
tion provides for individuals who are
“regarded as” having a substantially limit-
ing impairment. The Amendments Act
makes significant changes to the “regarded
as” prong. The ADA provided that “no
covered entity shall discriminate against a
qualified individual with a disability.”* The
new statute changes the “with a disability”
language to “on the basis of disability.””!
This change takes the emphasis away
from proving the existence of a disability
and toward proving that the basis for the
discrimination was disability.

In addition, under the new statute, an
individual may satisfy the “regarded as”
definition by establishing “that he or she
has been subjected to a [prohibited] action
... because of an actual or perceived phys-
ical or mental impairment whether or not
the impairment limits or is perceived to limit a
major life activity.”” Thus, the requirement
that an impairment “substantially limit”

a major life activity no longer applies in
cases where an individual relies on the
“regarded as” prong.

To prevent abuse of this provision by

individuals who are perceived to have

Summer 2010

minor ailments that last only a short
time, the statute now also provides that
the “regarded as” prong “shall not apply
to impairments that are transitory and
minor,” and defines a “transitory impair-
ment” as one “with an actual or expected
duration of 6 months or less.”” There is
no such exclusion for the first two prongs
of the disability definition because the
“substantially limits” requirement applies
in those cases.

Finally, the Amendments Act also
clarifies that individuals who are only
“regarded as” disabled, but not actually
impaired, are not entitled to reasonable
accommodation.”

Rules of Construction

The Amendments Act contains various
rules of construction regarding the defi-
nition of disability. Notably, the statute
points out that “[a]ln impairment that is
episodic or in remission is a disability if it
would substantially limit a major life activ-
ity when active.”” The report of the House
Committee on the Judiciary accompanying
the new statute cites as examples in which
this provision would apply cases involving
individuals with epilepsy who experience
episodic seizures, and individuals with
multiple sclerosis or cancer.?

The EEOC’s notice of proposed rule-
making also contains rules of construc-
tion, some of which mirror the Amend-
ments Act’s rules. The notice adds that
(1) “[t]he comparison of an individual’s
limitation to the ability of most people in
the general population often may be made
using a common-sense standard, without
resorting to scientific or medical evi-
dence” and (2) “[iln determining whether
an individual has a disability, the focus
is on how a major life activity is substan-
tially limited, not on what an individual
can do in spite of an impairment.””

“Consistent” Disabilities

The notice of proposed rulemaking identi-
fies impairments that will “consistently”
meet the disability definition. The identi-
fied impairments, which are merely illustra-
tive, are deafness, blindness, intellectual
disabilities, partially or completely missing
limbs, mobility impairments requiring the
use of a wheelchair, autism, cancer, cerebral
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palsy, diabetes, epilepsy, HIV and AIDS,
multiple sclerosis, muscular dystrophy,
major depression, bipolar disorder, post-
traumatic stress disorder, obsessive compul-
sive disorder, and schizophrenia.”

In addition, the notice lists impairments
that may be substantially limiting for some
individuals, but require more analysis.
Those impairments are asthma, high blood
pressure, learning disabilities, a back or leg
impairment, psychiatric impairments such
as panic or anxiety disorders and non-
major depression, carpal tunnel syndrome,
and hyperthyroidism. Millions of Ameri-
cans have these conditions and, even if
an employee is taking medication to treat
such a condition, the employee may still be
covered under the new statute.”

However, even if employees have
impairments that “consistently” meet
the definition of disability, the employees
must establish not only that they were
discriminated against “on the basis of dis-
ability” but also that they are “qualified.”®
The Amendments Act has not changed
this requirement. A “qualified” individual
is one who, “with or without reasonable
accommodation, can perform the essential
functions of the employment position that
such individual holds or desires.”!

Other Changes

Besides adding provisions that change
the way that the “disability” definition
should be interpreted, does the Amend-
ments Act do anything else? Yes. One
other change worth noting is that the
statute now clarifies that “reverse dis-
crimination” claims based on lack of a
disability are not authorized.” Other than
that, the Amendments Act retains many
of the same provisions as the ADA. The
new statute does not, for instance, change
the definitions of “qualified” (as already
discussed), “impairment,” “disparate
treatment,” “reasonable accommodation,”
or the affirmative defenses of “undue hard-
ship” and “direct threat.”

While the new statute is not all new, it is
important for practitioners in this area to be
aware of its changes and plan accordingly.
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Example of “Working”

One example where you

can see the effect the
Amendments Act has had is
in the major life activity of
“working.” According to EEOC
regulations promulgated
under the ADA, a person

had to be disqualified from

a “class” or “broad range”

of jobs to be substantially
limited in working.* Under
the EEOC's notice of proposed
rulemaking, a person must be
disqualified only from a “type
of work,” examples of which
include commercial truck
driving, assembly-line jobs,
food-service jobs, clerical
jobs, or law-enforcement jobs.
These examples may still
seem pretty broad but, as the
notice points out,

“[a]ln individual with a
disability will usually be
substantially limited in
another major life activity,
therefore generally making

it unnecessary to consider
whether the individual is
substantially limited in

working.” **

* See 29 C.ER. § 1630.2(j)(3)(i).
** 74 Fed. Reg. 48,442.

32. Pub. L. No. 110-325, § 6, 122 Stat.
3557-3558.
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What Does It Really Take to “Nudge” the

Complaint over the Line under Igbal and Twombly?
By Carla R. Walworth and Mor Wetzler

wo watershed U.S. Supreme
| Court cases on pleading standards,

Ashcroft v. Igbal and Bell Atlantic v.
Twombly, set off a firestorm of controver-
sy.! From extended and sometimes sharp
dissenting opinions, volumes of legal
commentary, legislative action seeking to
overturn the decisions, and calls to revise
the Federal Rules of Civil Procedure, Igbal
and Twombly have been lightning rods of
criticism. Both Igbal and Twombly have
been hailed and decried for cutting off
frivolous lawsuits, slamming courthouse
doors, limiting abusive discovery tactics,
short-cutting legitimate inquiry, reduc-
ing pressure to settle lawsuits, foreclosing
remedies for actual wrongs, and countless
other outcomes.

Federal courts have struggled to apply
Igbal and Twombly. Most courts recog-
nize the standards set forth as both new
and, from the plaintiff’s perspective, a
heightened pleading standard. Yet in some
courts, Igbal and Twombly seem to have
less impact on outcomes than originally
predicted. To these courts, the standard is
new, but the outcome is the same. These
courts rely on well-developed plead-
ing standards and familiar mechanisms,
viewing them as not inconsistent with
Igbal and Twombly, and perhaps more
understandable. To other courts, Igbal and
Twombly are limited either expressly or
by application to their unique contexts
in national-security and antitrust cases,
notwithstanding the Supreme Court’s
express admonition that Igbal and Twom-
bly construe Fed. R. Civ. P. 8 as applied
to all cases. In short, Igbal and Twombly
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may have announced a new standard and
invited heightened scrutiny of complaints,
but the influence of the decisions is nei-
ther as palliative nor as draconian as was
hoped or feared.

Igbal and Twombly Do Modify the
Playbook

In 2007, the Supreme Court decided
Twombly, an antitrust case, holding that to
survive a motion to dismiss, a complaint
must show a “plausible” entitlement to
relief. Two years later, in Igbal, a national-
security discrimination case, the Supreme
Court held that Twombly’s pleading stan-
dard applies to all civil cases. In Igbal and
Twombly, the Supreme Court established
a two-step process to assess the viability
of complaints. First, courts must filter out
conclusory allegations and legal conclu-
sions, giving them no weight. Second,
while assuming the remaining “well-plead-
ed” factual allegations are true, the court
must determine whether they show an
entitlement to relief that is “plausible.” In
conducting this case-specific analysis, the
court may take into account its judicial
experience and common sense and may
consider more likely explanations for the
conduct, other than illegal behavior.

At first glance, Igbal appears to be a
radical change from the oft-cited standard
under Conley v. Gibson® and its progeny.
Indeed, without overruling the case, Igbal
expressly “retires” the Conley standard.

In 1957, the Supreme Court decided
Conley, an employment-discrimination
case. Holding that the complaint had
sufficiently plead discrimination by a labor
union, Conley stated that it was following,
“of course, the accepted rule that a com-
plaint should not be dismissed for failure
to state a claim unless it appears beyond
doubt that the plaintiff can prove no set of
facts in support of his claim which would
entitle him to relief.”

Compared to this frequently quoted “no
set of facts” standard, Igbal changed the

standard considerably. Under Igbal, the “no
set of facts” test does not end the inquiry,
since only a complaint stating a “plausible”
claim for relief survives a motion to dismiss.
Twombly described the Conley language as
“an incomplete, negative gloss on an ac-
cepted pleading standard: once a claim has
been stated adequately, it may be supported
by showing any set of facts consistent with
the allegations in the complaint.” Twombly
clarified that, while the Conley gloss was
incomplete, Twombly should not be read

to impose a “probability requirement” or a
“heightened’ pleading standard.” Twombly
explained that Conley had merely described
“the breadth of opportunity to prove what
an adequate complaint claims, not the
minimum standard of adequate pleading

to govern a complaint’s survival.” But, in
practice, is the new standard different from
the analysis that courts already apply?

3

The Old Playbook

Although Igbal and Twombly retire Con-
ley’s “no set of facts” standard, they also
reaffirm the vitality of many decades-old
pleading doctrines. Of course, Fed. R.
Civ. P. 8(a)(2) is the starting point: “[a]
pleading that states a claim for relief must
contain . . . a short and plain statement
of the claim showing that the pleader is
entitled to relief.” “Notice” pleading is all
that is required.® As Igbal explained, “Rule
8 marks a notable and generous departure
from the hyper-technical, code-pleading
regime of a prior era.”” “The Federal
Rules reject the approach that pleading

is a game of skill in which one misstep by
counsel may be decisive to the outcome
and accept the principle that the purpose
of pleading is to facilitate a proper deci-
sion on the merits.”

Overall, only a “short and plain state-
ment” is required, not “detailed factual
allegations” or the “particularity” Fed. R.
Civ. P. 9 demands for claims of fraud or

mistake.’ “No technical form is required;”
Fed. R. Civ. P. 8(d)(1) provides that
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allegations “must” be “simple, concise,
and direct” and Fed. R. Civ. P. 8(e) pro-
vides that “[p]leadings must be construed
so as to do justice.” Courts still must
accept “well-pleaded” factual allegations
as true in considering a motion to dis-
miss. Yet, neither legal conclusions™ nor
conclusory factual allegations! need be
considered. Mere “labels and conclusions”
or a “formulaic recitation of the elements
of a cause of action will not do.”

Courts may still draw reasonable infer-
ences from allegations and must do so in
the pleader’s favor."? Courts cannot assess
the credibility of allegations (that is, their
truthfulness) on a motion to dismiss."”
Rather than weigh the likelihood that the
evidence will support the allegations, courts
must assume all allegations are true and can
be supported by evidence. Ultimately, courts
must still determine if the factual allegations
show an entitlement to relief. All of these
traditional pleading doctrines are alive and

well under Igbal and Twombly.

The New Playbook

Igbal and Twombly spell out a two-step
framework for evaluating complaints. In
the first step, the court whittles down

the complaint to “well-pleaded” factual
allegations. In the second step, the court
weighs whether the remaining allegations
plausibly state a claim for relief.

Accept All Non-Conclusory Factual
Allegations as True

Initially, courts must distinguish between
factual allegations and legal conclusions
and distinguish between “conclusory” and
“factual” allegations. Even fact-based al-
legations are rejected if they are conclusory.
Igbal states that a court must accept as true
all of the allegations in the complaint, but
directs that legal conclusions should not be
considered and deserve no weight." Stated
differently, Igbal instructs that complaints
must “show” rather than merely “allege”
the plaintiff’s entitlement to relief.” This
line between “showing” and “alleging”
appears to create a new test, but the differ-
ence between the terms is not new.

Even pre-Igbal, complaints were judged
on whether they “showed” an entitlement
to relief. After all, this requirement stems
from Rule 8, rather than any new Igbal

standard.'® Although the line between
“showing” and “alleging” is not new, it is
also no clearer after Igbal. But reminiscent
of the dichotomy between procedural

and substantive rules, this distinction is
significantly more difficult in application
than in theory.

Weigh the Remaining Allegations

In the second step, courts evaluate

the “well-pleaded” facts alleged in the
complaint to determine whether they
show a plausible entitlement to relief.
This introduction in Twombly of “the line
between possibility and plausibility of
‘entitlement to relief” is the notion most
loudly denounced as a radical change to
the pleading standard.

Under this standard, allegations must
“nudge” across the plausibility “line” to
survive a motion to dismiss. This seem-
ing “line,” however, is murky at best.
Igbal offers the following guidance: The
“plausibility” line rests somewhere above
“mere possibility” and requires that the
claim be more than “merely consistent”
with liability. The complaint must have
the “heft” to state a claim.!” The standard
is not a “probability requirement” (which
would be too high), yet “asks for more
than a sheer possibility that a defendant
has acted unlawfully.” This demarcation
between “plausibility” and “sheer” or
“mere” possibility is as indefinite as the
spattering of descriptions suggests.

The concept of “plausibility” itself is
far from clear-cut. The term “plausibility”
does not appear in Black’s Law Dictionary
and the general dictionary definition of
“plausibility” is nearly indistinguishable
from “credibility” as defined in Black’s
Law Dictionary.' Notably, searches reveal
a surprising number of decisions issued
after Igbal that decide or discuss motions
to dismiss for failure to state a claim
without any mention of Igbal, Twombly, or
plausibility.”

Complaints must set forth “sufficient
factual matter” to show the claim is fa-
cially plausible, meaning “the pleaded fac-
tual content allows the court to draw the
reasonable inference that the defendant
is liable for the misconduct alleged.” But
the “sufficiency” courts evaluate is not the
credibility of the evidence, but whether
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the factual matter alleged—assumed to be
true—sufficiently shows the claim is fa-
cially plausible. So what amount of factual
matter is “sufficient” to show plausibility?
Courts must find more than a “mere pos-
sibility of misconduct.” Yet a well-pleaded
complaint may proceed “even if it strikes a
savvy judge that actual proof of those facts
is improbable, and that recovery is very
remote and unlikely.””® Twombly further
directs that courts should not apply the
standard as a “probability requirement.”
Despite all these directives, however, the
plausibility standard is unclear at best.

This step of the analysis also bears
striking resemblance to the analysis set
forth in Conley. After all, “it simply calls
for enough facts to raise a reasonable
expectation that discovery will reveal
evidence” supporting the plaintiff’s allega-
tions.? Igbal thus may not have clarified
the precise line a claim must cross to
succeed and, in echoing Conley on this
issue, it also may not have shifted the line
in practice.

Another highly criticized factor in
evaluating “plausibility” is consideration
of other “more likely explanations.”” The
language used by the Supreme Court and
its application of “more likely explana-
tions” suggest that courts must consider
only obvious alternative explanations.

As the Eighth Circuit Court of Appeals
noted, “[rlequiring a plaintiff to rule out
every possible lawful explanation for the
conduct he challenges would invert the
principle that the complaint is construed
most favorably to the nonmoving party,
and would impose the sort of probability
requirement at the pleading stage which
Igbal and Twombly explicitly reject.””

Igbal also set off alarms by stating, as
one of the working tenets underlying the
“plausibility” standard,” that courts should
rely on their judicial experience and
common sense in evaluating a complaint.
But this concept too is not novel. Before
Igbal, the Supreme Court granted courts
discretion to use common sense in a
variety of contexts.* The appellate courts
also regularly recognize and affirm the use
of common sense and judicial discretion.”
Indeed, while some might view the discre-
tion to use common sense as allowing a
court to decide as it sees fit, court
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proceedings devoid of common sense
likely are not desirable either.

Has Igbal Introduced Anything New?
Under the new two-step analysis, courts
continue to decide motions to dismiss

in much the same way as before Igbal. It
may then be tempting to cast Igbal and
Twombly as limited to their circumstances
or even as an example of “bad facts mak-
ing bad law.” This is especially so, given
the extensive discussion of the potential
impact of litigation on high-ranking civil
servants charged with national security
and frivolous litigation and weak case
management in large antitrust cases. But
unlike Twombly, which could be limited to
antitrust cases, Iqbal expressly stated that,
by interpreting Rule 8, it described the
pleading standard for all civil cases.

The predicted
apocalypse has
not arrived,

even for cases
implicating
national security.

Nonetheless, some courts have disre-
garded Igbal as limited to the “qualified
immunity” context.” Perhaps Igbal sets
itself up to be distinguished as a national-
security decision that, understandable in
its context, does not really affect pleading
standards. The Igbal Court discussed the
terrorist attacks of September 11, 2001,
highlighted the “high-ranking Govern-
ment officials” involved, and stated that
the high costs of defending litigation
“are only magnified when Government
officials are charged with responding to,
as Judge Cabranes aptly put it, ‘a national
and international security emergency un-
precedented in the history of the Ameri-
can Republic.””” Moreover, Igbal is not

the first time that the Supreme Court has
highlighted the uniqueness of national-
security issues.” This potential distinction
between national-security cases and other
civil cases remains to be developed (or
rejected) over time, but some decisions
already support this dichotomy.

For example, the Second Circuit
Court of Appeal’s 5-4 en banc decision
in Arar v. Ashcroft dismissed a similar
national-security complaint, causing the
dissenting judges to state that “[i]t is diffi-
cult to deny the existence of ‘special fac-
tors counseling hesitation’ in this case”;
“It . . . may be that to the extent actions
against ‘policymakers’ can be equated
with lawsuits against policies, they may
not survive Igbal”; and, “We share what
we think to be the majority’s intuition
that this case would likely turn largely,
if not entirely, on decisions of national
security and diplomacy . . .”” In another
national-security case, the Ninth Circuit
Court of Appeals rejected the sugges-
tion by the Arar dissent that “lawsuits
against policies[] may not survive Igbal,”
and reversed the dismissal of a complaint
challenging the policy of using the mate-
rial witness statute to hold suspected
terrorists.”® Until more cases are decided,
the importance of national security to
Igbal’s outcome and pleading standard
remains to be seen.

Conclusion

Igbal was heralded as a drastic change in
pleading requirements and was expected
to lead to an unprecedented wave of
dismissals. But the predicted apocalypse
has not arrived, even for cases implicat-
ing national security. Rather, much of the
landscape remains unchanged: Com-
plaints are liberally construed, and courts
continue to apply judicial experience and
require pleadings to show an entitlement
to relief, sometimes described as “plau-
sible.” The introduction of the concept of
“plausibility” provides an additional “tool”
for courts to analyze complaints, but with-
out mandating that more complaints must
be dismissed. As the courts struggle to
interpret the precise language of Supreme
Court precedent, it is not surprising that
Igbal has been often cited and yet resulted
in confusion. The distinctions it suggests
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are murky. Particularly where courts
describe the standard as “merely plausible”
or “only plausible,” it does not take much
to nudge a claim “across the line.” Over
time, cases may begin to explicate these
distinctions, but for now, the “playing
field” for motions to dismiss appears to
remain largely unchanged.
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standard to affirmative defenses. The
article highlights the need for labor-and-
employment practitioners to be prepared
for the growing wave of arguments
concerning the plausibility standard.
Federal Rule of Civil Procedure 8
articulates the requirement that a short
and plain statement of the claims must
be stated. While Federal Rule of Civil
Procedure 8(c) requires that any avoid-
ance or affirmative defense must be pled,
it is silent on the manner of pleading.
In reviewing the Supreme Court cases
articulated in the appropriate plead-
ing standard in Igbal and Twombly, it is
noted that courts have taken various
approaches with respect to applying the
plausibility standard or not applying the
standard in the affirmative defense. Cer-
tainly, the standard applies generally to
labor-and-employment-law cases, but it
may be quite some time before we know
whether affirmative defenses in employ-
ment litigation must “be plausible” after
Igbal. The article is comprehensive in its
review of key decisions that apply the
standard in various ways in this context.
The ADA Amendments of 2008
are outlined and discussed in the third
article in this issue. Lisa Hasday begins
by noting that the primary objective of
the Amendments Act is to restore the
intent and protections of the ADA.
Certain Supreme Court decisions were
to be reframed and overturned so that
the appropriate threshold for disability
terminations would be broadened. While
the Amendments Act retains the ADA’s
definition of “disability,” it does add
provisions that change the way that the
“disability” definition is to be interpreted.
For example, for the first time, Congress
has granted the EEOC the authority to

696 (2001); Mathews v. Diaz, 426 U.S. 67, 81-82
(1976).
29. Arar v. Ashcroft, 585 E3d 559, 601, 602,

issue regulations interpreting the general
provisions of the ADA, including the
definition of disability. The author notes
that there are changes with respect to
various terms of art, including major life
activity, substantially limits, working, and
the impact of litigating regarding as and
mitigating measures. The article provides
a crisp overview of the key statutory
amendments.

The fourth article in this issue is
entitled “What Does It Really Take to
‘Nudge’ the Complaint over the Line
under Igbal and Twombly?” In this ar-
ticle, Carla Walworth and Mor Wetzler
provide a careful analysis of recent Su-
preme Court decisions concerning the
heightened pleading standard of plausi-
bility. In reviewing Igbal and Twombly,
the authors ask how the playbook has
been modified. The authors note that
Igbal and Twombly spell out a two-step
framework for evaluating complaints. In
the first step, the court whittles down
the complaint to “well-pleaded” factual
allegations. In the second step, the court
weighs whether the remaining allega-
tions plausibly state a claim for relief. In
the review of cases in various subject-
matter areas, the authors conclude that
although Igbal and Twombly were her-
alded as constituting a drastic change in
pleading requirements and was expected
to lead to an unprecedented wave of
dismissals, the reality thus far is that the
pleadings playing field appears to remain
largely unchanged.

We delight in your written submis-
sions and encourage you to provide
articles of interest to those engaged in
the national employment-and-labor-
relations practice. Your contributions are
at the heart of our committee’s work.

605 (2d Cir. 2009) (Sack, dissenting).
30. Al-Kidd v. Ashcroft, 580 E3d 949 (9th
Cir. 2009).
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8. Rule 8(a)(2) provides that any “plead-
ing that states a claim for relief must
contain . . . a short and plain statement
of the claim showing that the pleader is
entitled to relief.” It applies to “[d]efenses;
[a]dmissions and [d]enials” and states that
“[iln responding to a pleading, a party
must: (A) state in short and plain terms
its defenses to each claim asserted against
it; and (B) admit or deny the allegations
asserted against it by an opposing party.”
Rule 8(c) applies to “[a]ffirmative [d]
efenses” and requires that “[i]Jn respond-
ing to a pleading, a party must affirma-
tively state any avoidance or affirmative
defense,” including any defenses in the
list of enumerated affirmative defenses set
forth in the rule.

Courts have
traditionally
disfavored

motions to
strike, even more
so than motions

to dismiss.

Thus, while Federal Rule of Civil Pro-
cedure 8(c) requires that any “avoidance
or affirmative defense” be pled, it is silent
on the required manner of pleading, lead-
ing to the instant controversy surround-
ing the application of Igbal and Twombly
to the rule. Deciding those cases in the
context of plaintiffs’ claims for relief
under Rule 8(a)(2), the Supreme Court
in Igbal and Twombly held that “to survive
a motion to dismiss, a complaint must

William J. Simmons is an associate with Littler
Mendelson's Philadelphia, Pennsylvania, office.

contain sufficient factual matter, accepted
as true, to state a claim to relief that is
plausible on its face.”” The Court directed
lower courts to use their “judicial experi-
ence and common sense” to determine, on
a case-by-case basis, whether a complaint
states a “plausible claim for relief” and
cautioned that “where the well-pleaded
facts do not permit the court to infer more
than the mere possibility of misconduct,”
the complaint will fail to meet this stan-
dard.® Therefore, after Igbal and Twombly,
“Iwlhere a complaint pleads facts that

are merely consistent with a defendant’s
liability, it stops short of the line between
possibility and plausibility of entitlement
to relief.” Under this standard, “[t]hread-
bare recitals of the elements of a cause

of action, supported by mere conclusory
statements,” are insufficient to withstand
a motion to dismiss."

In arriving at the plausibility pleading
standard, the Court seemed particularly
concerned about the subjection of a party
to the rising costs of discovery based on
a plaintiff’s assertion of only speculative
claims. In fact, the Court emphasized in
Igbal: “Rule 8 marks a notable and gener-
ous departure from the hyper-technical,
code-pleading regime of a prior era, but
it does not unlock the doors of discov-
ery for a plaintiff armed with nothing
more than conclusions.”" In addition, in
Twombly, the Court rejected notions that
“careful case management,” scrutiny at
the summary-judgment stage, or “lucid
jury instructions” can sufficiently control
discovery expenses to allow a less-than-
plausible claim to withstand a motion to
dismiss, stating that “the threat of dis-
covery expense will push cost-conscious
defendants to settle even anemic cases
before reaching those proceedings.”?
Thus, the “plausibility pleading” stan-
dard was born—one major question that
remains, however, is whether it translates
to affirmative defenses.”

Courts Applying the Plausibility Pleading
Standard for Affirmative Defenses
Courts applying Igbal to affirmative
defenses typically highlight that pleading
standards under Rules 8(a)(2) and 8(c)
were construed similarly prior to Igbal.
Under this view, the courts see no reason
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to depart from that general proposition
after Igbal.'* As one Kansas district court
reasoned, “[i]t makes no sense to find that
a heightened pleading standard applies to
claims but not to affirmative defenses.”®
The court in Hayne determined that “the
purpose of pleading requirements is to pro-
vide enough notice to the opposing party
that indeed there is some plausible, factual
basis for the assertion and not simply a
suggestion of possibility that it may apply
to the case,” although the court recognized
that “Rule 8(c) for affirmative defenses
does not contain the same language as 8(a)
(2), requiring ‘a short and plain statement
of the claim.” Hayne instead relied upon
the language in Rule 8(b)(1)(A) to support
its application of the plausibility pleading
standard to affirmative defenses, arguing
that Rule 8(b)(1) applies to “Defenses;
In General” according to its sub-heading,
and that Rule 8(c)(1) merely “provides a
helpful laundry list of commonly asserted
affirmative defenses to emphasize that
avoidances and affirmative defenses must
indeed be pleaded to be preserved.”
Indeed, courts may conclude that
“sauce for the goose is sauce for the
gander,” and that if plaintiffs must abide
by Igbal, so should defendants.'* Notably,
however, courts applying Igbal to strike
affirmative defenses have indicated they
will liberally allow defendants to amend
to reassert stricken defenses if information
uncovered in discovery will support it."

Courts Rejecting the Plausibility Pleading
Standard for Affirmative Defenses
Courts refusing to apply the Twombly/Igbal
plausibility pleading standard to affirma-
tive defenses have distinguished between
Rules 8(a)(2), 8(b) and 8(c). They note
that Rule 8(a)(2) only addresses “claims
for relief,” and although Rule 8(b) man-
dates that a party state its defenses “in
short and plain terms”—language similar
to Rule 8(a)(2)—that requirement does
not apply to affirmative defenses, which
are the province of Rule 8(c)."® As put
succinctly in Charleswell v. Chase Manhat-
tan Bank, N.A.:"

Rule 8(c)(1), which provides for
affirmative defenses, states only that
“a party must affirmatively state any
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avoidance or affirmative defense.”
Fep. R. Civ. P. 8(c)(1). There is no
requirement under Rule 8(c) that
a defendant “show” any facts at all.
Thus, the Court rejects plaintiffs’
arguments on this issue.

Courts also emphasize that neither Igbal
nor Twombly “mention affirmative defenses
or any other subsection of Rule 8” but rather
“focused exclusively on the pleading burden
that applies to plaintiffs’ complaints.”

One of the major reasons for not apply-
ing the plausibility pleading standard to
affirmative defenses is that the policy rea-
sons motivating Igbal and Twombly do not
translate to defenses in a straightforward
manner. Twombly and Igbal were admit-
tedly concerned with the rising costs of
discovery, especially when engendered by
barebones pleading suggesting insufficient
investigation into the merits of a case prior
to filing suit. This concern is amplified in
circumstances where a plaintiff may have
months or even years to conduct a reason-
able investigation prior to filing suit, yet
still cannot present the court with facts to
support a plausible claim for relief. Courts
have recognized, however, that defendants
typically have much less time to prepare
an answer to a complaint—as little as 21
days—which makes it seem less equitable
to place stricter pleading requirements
on affirmative defenses.” These timelines
might be further compressed as a practical
matter when larger corporate defendants
are involved, as even a properly served
complaint may take an inordinate amount
of time to percolate to the appropriate
person within the organization to address
it, and individuals with relevant knowledge
may have left the company’s employ by the
time a lawsuit is filed. Similarly, in most
employment cases, it is not readily appar-
ent that allowing an affirmative defense
to stand, even if ultimately unsupported
by the facts, will engender the degree of
unnecessary and expensive discovery the
U.S. Supreme Court was worried about in
Twombly and Igbal.

Also, some courts have drawn a dis-
tinction between the device used in chal-
lenging affirmative defenses—the motion
to strike—and the motion to dismiss. In
deciding not to apply Igbal to affirmative

defenses, these decisions have noted that
courts have traditionally disfavored mo-
tions to strike, even more so than motions
to dismiss.?

Finally, other courts dismiss the ap-
plicability of the plausibility standard to
affirmative defenses as a non-issue or avoid
it altogether. One district court in Wiscon-
sin flatly stated, “[d]espite the arguments
of the parties to the contrary, the pleading
requirements outlined in Twombly and
Woodfield [a 5th Circuit decision issued
prior to Twombly] are not materially dif-
ferent.”” Similarly, the court in Luvata
Buffalo, Inc. v. Lombard General Insurance
Co. held that it “need not answer that
question [of whether Igbal applies to af-
firmative defenses], for the Second Circuit
made clear [prior to Igbal] that ‘affirmative
defenses which amount to nothing more
than mere conclusions of law and are not
warranted by any asserted facts have no
efficacy.” By the same token, the court in
Cosmetic Warriors, Ltd. v. Lush Boutique,
L.L.C., while applying Twombly to affirma-
tive defenses, nonetheless noted that under
certain circumstances, “merely pleading the
name of the affirmative defense may [still]
be sufficient” to survive a motion to strike.”
Application to Labor and Employment
Cases
There is currently scarce authority specifi-
cally addressing the plausibility pleading
standard in the context of standard labor
and employment litigation affirmative
defenses. Holdbrook v. Saia Motor Freight
Line involved claim of public-policy
wrongful termination removed on diver-
sity grounds,” and the defendant asserted
typical “stock” employment affirmative
defenses such as failure to state a claim,
statute of limitations, failure to exhaust
administrative remedies, good-faith
conduct, and workers’ compensation bar,”
but the court did not discuss the employ-
ment nature of the claims or affirmative
defenses in deciding not to apply the plau-
sibility pleading standard to the defenses.

The U.S. District Court for the South-
ern District of Texas, in Tran v. Thai,” ap-
plied Igbal to affirmative defenses in a Fair
Labor Standards Act (FLSA) action and
differentiated between affirmative defenses

for which the defendant should have pled
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factual support at the time of pleading,
and those that it need not. Thus, the
court struck the defendants’ good-faith
defenses under 29 U.S.C. §8§ 259(a) and
260, reasoning that they should “know the
bases for their affirmative defenses that
they relied on a regulation, order, ruling,
approval, or interpretation of the Wage
and Hour Division and that they acted in
good faith,” and allowed the defendants
18 days to amend with additional facts.
However, the court denied the plaintiff’s
motion to strike the defendants’ failure-
to-mitigate defense, reasoning that the
defendants could only obtain information
supporting that defense through discovery.

The U.S. District Court for the
Western District of Oklahoma, in Burget
v. Capital West Securities, Inc.,” applied
Igbal in an Americans with Disabilities
Act (ADA) failure-to-accommodate and
termination case to strike some of the
employer’s affirmative defenses, including
its statute of limitations and Farragher-
Ellerth defenses. The court noted that the
plaintiff had pled facts demonstrating
that it was impossible that the statute
of limitations barred his claim, and that
because the employer had terminated
the plaintiff, and he had thus suffered a
tangible adverse employment action, the
Farragher-Ellerth defense was unavailable
as a matter of law.

If anything can be garnered from the
first labor and employment cases on this
subject, then, it is that stock affirmative
defenses for which all of the relevant facts
should be within a defendant’s control
early in the litigation are most at risk of
being stricken under the plausibility plead-
ing standard. In light of the relative scant
authority on this subject, though, the par-
ties in employment litigation must be ready
to assess, at an early stage: (1) whether the
plausibility standard is likely to apply to
affirmative defenses in their jurisdiction;
(2) if so, what facts will be necessary to
plead the relevant affirmative defenses; and
(3) whether a motion to strike is worth the
time and expense of litigating in any event.
In making this assessment, the parties need
to consider the likelihood that even if the
plausibility standard applies to affirmative
defenses, a court will allow a defendant to
reassert stricken defenses at a later stage of
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the litigation if facts have been discovered
to support them. Indeed, courts at times
have called motions to strike “time wast-
ers,” and apparently no court has yet held,
for instance, that just because a corporate
defendant may have had “institutional”
knowledge of facts supporting a stricken
affirmative defense at the time of plead-
ing, it is somehow barred from reasserting
the affirmative defense later when the
individuals actually involved in the matter
become aware of those facts. Meanwhile,
defendants—whether employees facing
claims that they breached restrictive cov-
enants, or employers accused of discrimina-
tion or wage and hour violations—should
work proactively with their counsel at early
stages of litigation to marshal and assess
facts that pertain to affirmative defenses,
not just the plaintiff’s claims, to best posi-
tion them should the plaintiff move to
strike based on Igbal.

As some state courts have begun to
adopt the Igbal and Twombly plausibility
pleading standard to plaintiffs’ claims,” we
can reasonably expect that the dispute over
whether the standard also applies to affirma-
tive defenses, and if so, how stringently it
should be applied, will continue to spread
not only to other federal judicial districts but
also to the states. Therefore, it may be quite
some time before we really know whether
affirmative defenses in employment litiga-
tion must be “plausible” after Igbal.
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