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On August 7, 2006, Michael Greco, then 
President of the American Bar Association 
(ABA), called upon the ABA’s House of 
Delegates to address one of the most pressing 
contemporary problems facing the justice 
system in this country:1 “[W]hen litigants 
cannot effectively navigate the legal system, 
they are denied access to fair and impartial 
dispute resolution, the adversarial process 
itself breaks down and the courts cannot 
properly perform their role of delivering a 
just result.”2 The House of Delegates unani-
mously answered this call by resolving:

[T]he American Bar Association 
urges federal, state, and territorial gov-
ernments to provide legal counsel as 
a matter of right at public expense to 
low income persons in those catego-
ries of adversarial proceedings where 
basic human needs are at stake, such 
as those involving shelter, sustenance, 
safety, health, or child custody, as 
determined by each jurisdiction.3

The notion of a civil right to counsel 
did not begin with the ABA Resolution;4 
however, the ABA was in a good position 
to speak with authority on this issue.5 Its 
first two goals are promoting “improve-
ments in the American system of justice” 
and “meaningful access to legal representa-
tion and the American system of justice for 
all persons regardless of their economic or 

social condition.” The ABA has played a 
critical role in creating, funding, and pre-
serving civil legal services from its begin-
ning.6 Its first standing committee, created 
in 1920, was the Standing Committee 
on Legal Aid and Indigent Defendants 
(SCLAID),7 which signaled the ABA’s 
permanent commitment to the realization 
of access to justice for the poor.8 

Notably, this commitment resulted in 
the ABA’s filing an amicus brief in Lassiter 
v. Department of Social Services9 that urged 
recognition of a right to counsel in civil 
termination of parental rights proceed-
ings as a matter of federal due process.10 
Unfortunately, the majority of the Supreme 
Court did not agree. In a 5-4 decision, 
the Court held that whether counsel was 
necessary in a civil matter to satisfy federal 
due process should be determined on a 
case-by-case basis.11 Worse, it announced a 
presumption that there is no right to coun-
sel in a civil case unless the litigant faces a 
loss of physical liberty,12 defined narrowly as 
confinement.13

Predictably, Lassiter all but shut the door 
to progress on achieving a broad civil right 
to counsel, at least for a time. Eventu-
ally, some indigent litigants and their 
advocates returned to the idea of seeking 
recognition of a right to counsel, despite 
the setback of Lassiter. Much of this work 
has focused, for good reasons, on family 
law and, specifically, custody disputes. One 

such early effort was Frase v. Barnhart,14 a 
third-party custody dispute. While the case 
was decided on grounds favorable to the 
unrepresented indigent parent,15 the major-
ity of the court did not reach the issue of 
the right to counsel. Three members of 
Maryland’s seven-member high court filed 
a concurring opinion indicating that they 
would have reached the issue and would 
have found a right to counsel under the 
Maryland Declaration of Rights.16

This and other advocacy around the 
country inspired Michael Greco to take up 
the fight. With its historic resolution, the 
ABA once again fundamentally rejected 
the approach taken by the Supreme Court 
in Lassiter as a viable framework for ensuring 
access to justice in civil proceedings for indi-
gent persons.17 The resolution was carefully 
crafted to address the kinds of legal pro-
ceedings that have the greatest impact on 
individual rights and basic human needs.18

There are those who might question 
the inclusion of child custody disputes, 
especially cases between private parties, 
among the basic human needs to which a 
civil right to counsel should be afforded.19 
The ABA, though, did not shy away from 
making a bold statement that such cases 
are among those most requiring lawyers for 
those who cannot afford to hire them.20

A parent’s right to an unfettered 
relationship with her child has been called 
even “more precious . . . than the right of 
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life itself.”21

This interest occupies a unique 
place in our legal culture, given the 
centrality of family life as the focus 
for personal meaning and responsi-
bility. “[F]ar more precious . . . than 
property rights,” parental rights have 
been deemed to be among those 
“essential to the orderly pursuit of 
happiness by free men,” and to be 
more significant and priceless than 
“liberties which derive merely from 
shifting economic arrangements.”22

Private custody disputes utilize the ma-
chinery of the state and the courts to alter 
the family relationship. The purportedly 
private nature of these cases is rendered 
less and less significant when trial courts 
access their own experts to conduct evalu-
ations and studies of the parties, appoint 
guardians ad litem or counsel for the chil-
dren, or even participate in questioning 
during trial.23 An indigent unrepresented 
parent can easily face an array of resources 
and adversaries every bit as formidable 
as may exist in a state-initiated parental 
rights termination proceeding.24 Further, 
the consequences of the judicial process 
are highly invasive, and the impacts of 
potential error reach not only the parent 
but also the future lives of young chil-
dren.25 The notion that a loss of custody 
is not a permanent and severe intrusion 
into the parent-child relationship does not 
withstand scrutiny.26 Circumstances under 
which a parent can move for modification 
of a custody decree are, under most states’ 
jurisprudence, entirely outside that parent’s 
control and may never occur.27 For these 
reasons, the right to counsel should flow 
from the potential loss of custody, rather 
than from the public or private nature of 
the adversary.

The ABA Resolution also focuses 
on adversarial proceedings because such 
matters are inherently complex, and lack 
of lawyer representation for indigent 
persons poses the greatest concern in this 
context.28 The presence of lawyers in a 

civil case makes a substantial difference to 
the outcome of the proceedings,29 which 
is why those who can afford lawyers hire 
them. Research bears this out.30 Parties 
without lawyers are far more likely to fall 
prey to procedure.31 For instance, at the 
most basic level, unrepresented parties 
have much higher rates of default.32 Dur-
ing contested proceedings, parties with 
lawyers make much greater use of proce-
dural mechanisms that are key to success 
in civil litigation than do parties without 
lawyers.33 A  comparison of those with 
lawyers to those without demonstrates 
that those with lawyers are more likely 
to file motions (73 percent compared to 
8 percent), request discovery (62 percent 
compared to 0.0 percent), and receive 
continuances (35 percent compared to 3 
percent).34 A party who is unrepresented 
but faces a lawyer on the other side is at a 
significant disadvantage.35 The unrepre-
sented party’s chances of prevailing drop 
by approximately half.36 Perhaps obvi-
ously, lawyers’ knowledge of and ability 
to raise substantive claims and defenses 
has also been found to significantly im-
prove outcomes for their clients.37 First, 
represented litigants far more frequently 
raise substantive claims and defenses.38 
Second, as expected, raising substantive 
claims and defenses greatly increases 
litigants’ chances of achieving outcomes 
that reflect the underlying merits of their 
cases.39 Applicants for domestic violence 
protection orders with lawyers succeed 
83 percent of the time, while only 32 
percent of applicants without lawyers 
successfully obtain such orders.40 Repre-
sentation can also ease the burden on the 
courts.41 Parties with lawyers are much 
more likely to achieve settlement than 
those without.42

For these and other reasons, the ABA 
is not the first, but is among the most 
powerful, to suggest that Lassiter ought 
to be overruled.43 One commentator has 
asserted that “civil litigants are arguably 
at a greater disadvantage without counsel 
than are criminal defendants without 
counsel[,]” and that the doctrines of 

Gideon v. Wainwright44 and Lassiter are 
“irreconcilable.”45 However, for now, it is 
wise instead to urge state courts to reject 
Lassiter when determining the parameters 
of due process under state constitutions.

Gideon’s recognition that the lack of 
counsel distorts the adversary process is 
no less true in the civil context, at least 
in cases that implicate fundamental rights 
or basic human needs.46 Gideon’s “obvious 
truth” that “any person haled into court, 
who is too poor to hire a lawyer, cannot 
be assured a fair trial unless counsel is pro-
vided for him,”47 applies with equal force 
to a custody case.48 Lawyers, in these and 
other civil matters involving basic human 
needs, “are necessities, not luxuries.”49 
The stakes for indigent civil litigants in 
such cases may be as great as, or even 
greater than, those for the criminal defen-
dant.50 The loss of custody of one’s child 
is a life-shattering event that for most 
custodial parents would be more profound 
than the prospect of 30 days in jail.51 

Due process should protect more than 
physical liberty—it should also protect 
one’s “freehold, liberties or privileges” and 
“life, liberty or property.”52 Limiting the 
due process right to counsel to protection 
only of physical liberty creates an artificial 
and illogical distinction.53 Given what is 
at stake in many civil cases, the failure to 
provide counsel “offends a sense of justice 
[that] impairs the fundamental fairness 
of the proceeding.”54 Thus, Lassiter’s pre-
sumption against appointment of counsel 
in civil matters should be abandoned.

Another significant problem with Las-
siter is its relegation of this critical right 
to a case-by-case determination.55 As 22 
amicus states told the Court in Gideon, a 
categorical right is far easier to administer, 
and to administer fairly.56 The need for 
fairness of administration cannot be over-
emphasized. A categorical right to coun-
sel avoids arbitrarily uneven outcomes.57 
It also avoids the paradox of providing 
counsel to only those unrepresented 
parties who are fortunate or sophisticated 
enough to be able to articulate the nature 
of their rights and their need for counsel 
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well enough to meet the relevant test.58 
Justice Blackmun recognized this in his 
dissent in Lassiter, wherein he articulated:

The flexibility of due process, the 
Court has held, requires case-by-
case consideration of different 
decision-making contexts, not of dif-
ferent litigants within a given con-
text. In analyzing the nature of the 
private and governmental interests 
at stake, along with the risk of error, 
the Court in the past has not lim-
ited itself to the particular case at 
hand. Instead, after addressing the 
three factors as generic elements in 
the context raised by the particular 
case, the Court then has formulated 
a rule that has general application 
to similarly situated cases.59

The provision of a categorical right to 
counsel as defined by the Court also pro-
motes judicial efficiency by obviating the 
need for appellate review of individual 
cases based on distorted and misleading 
records.60 As Justice Blackmun also wrote 
in his Lassiter dissent, “it is difficult, if not 
impossible, to conclude that the typical 
case has been adequately presented.”61

At least one state high court has 
openly rejected Lassiter when deciding 
the parameters of due process under its 
own constitution.62 The court wrote 
simply that it “reject[s] the case-by-case 
approach set out by the Supreme Court in 
Lassiter,” reasoning that “loss of custody is 
often recognized as ‘punishment more se-
vere than many criminal sanctions’ . . .”63 

Currently, advocates of equal justice 
for the poor are pursuing a broad spec-
trum of approaches, each fashioned ac-
cording to local strategic considerations.64 
Poor litigants in Washington recently 
suffered a setback when, in King v. King,65 
the Washington Supreme Court rejected 
claims in custody disputes for a civil 
right to counsel under the Washington 
Constitution.66 However, advocates were 
heartened somewhat by the two-judge 
dissent, which included the following:

Ms. King’s struggle to represent 
herself in this case demonstrates 
the legal hurdles that arise every 
day in courtrooms across Wash-
ington, showing the importance of 

counsel to a parent in a dissolution 
proceeding seeking to secure her 
fundamental right to parent her 
children. The majority’s decision 
does not begin to address the ob-
stacles an indigent parent encoun-
ters when she is unrepresented by 
counsel, nor does it realistically 
assess the loss she faces.67

In other states, including Maryland, 
there will be future appeals involving simi-
lar state constitutional claims.68 And in yet 
others, more incremental litigation is un-
derway. One example is the recent Alaska 
Superior Court decision in Gordonier v. 
Jonsson,69 where the court extended an 
existing right to counsel in cases where 
representation is provided by a publicly 
funded agency to cases where there is 
private representation on the other side.70 
This case is currently pending before the 
Alaska Supreme Court.71 There have also 
been incremental legislative successes in 
expanding rights to counsel in family law 
matters.72 Each such victory is a step on the 
path to recognition of a right to counsel in 
civil cases involving basic human needs, 
including custody disputes.
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A Child’s Right to Speak in the Family Law Context
By Katherine Clarey

With the increase in crimes against 
children during the past few years, child 
witnesses and child evidence are being 
used more frequently than in the past in 
the criminal justice system. Many law 
reforms have made children’s participa-
tion in the courts easier, such as the use 
of screens and videotaped statements. 
Children have been given the right 
to speak, and they provide valuable 
evidence in the criminal process, caus-
ing some to wonder whether these same 
rules of evidence can be adopted in the 
family law context of custody and ac-
cess disputes. 

Introducing child evidence in cus-
tody disputes and using it as it is used in 
the criminal justice system is unrealis-
tic. Special emotional circumstances 
are often inherent in family disputes 
but are less prevalent in the criminal 
courts. A child’s right to speak may be 
exercised indirectly in the family courts 
using methods other than direct testi-
mony, and protecting children by using 
indirect means to elicit their views in 
custody disputes is more attuned to a 
child’s best interest. 

Child Evidence and Testimony
Child evidence in criminal trials dif-
fers greatly from child evidence given 
in family courts. Child evidence in 
the context of a criminal trial may be 
considered direct evidence, whereas 
evidence in the family courts may be 
considered indirect because children 
generally do not actively participate in 
family courtroom proceedings. 

Criminal Courts
In the criminal law context, the 
increased need for child witnesses is 
due to the greater prevalence of crimes 
against children and the consequent 
increased demand for these children to 
participate in the trial process.1 In these 
cases, children are often the only wit-
nesses to the crime, and their testimony 
is essential to secure a conviction of the 
offender.2 Thus, child testimony and di-
rect participation of children are neces-

sary for the trial process. The Canadian 
government has implemented various 
policies and procedures that cover child 
witnesses who become involved in 
criminal proceedings.

Professor Paciocco discusses two 
of the most important reforms: allow-
ing the child to testify without facing 
the accused and the introduction of 
videotaped evidence.3 Videotaped 
evidence allows children to provide 
their stories in a more familiar set-
ting, which prevents them from being 
influenced by suggestive questioning by 
lawyers or other members of the court.4 
It also alleviates the stress and trauma 
associated with participating in the trial 
process.5 This video provision was chal-
lenged in R. v. L (D.O.), which argued 
that it was unconstitutional because 
it offended the accused’s right to a fair 
trial by admitting hearsay and prior 
inconsistent statements into trial.6 This 
argument was rejected, and the provi-
sion was held to be constitutional on 
the basis that “once the child witness 
adopts the video-taped statement, that 
evidence becomes part of the child’s in-
court testimony and is no longer strictly 
hearsay.”7 In R. v. F (C.C.) Justice Cory 
stated that “videotape evidence should 
generally be admitted” because when 
a videotape is taken shortly after the 
incident, it would in effect be the best 
account as to what occurred and would 
be of “great assistance in augmenting a 
child’s testimony at trial.”8 Safeguards 
to ensure the reliability of this direct or 
videotaped evidence include the follow-
ing: the statement is to be made within 
a reasonable time; the trier of fact can 
watch the video to assess demeanor, 
personality, and intellect of the child; 
the child is required to attest that she 
was attempting to be truthful at the 
time the statement was made; and the 
child can be cross-examined at trial 
as to whether or not she was actually 
being truthful when the statement was 
made.9

Although these are strong factors in 
securing the reliability of videotaped 

statements, the trial judge continues to 
have discretion in excluding videotaped 
statements when these factors are not 
present, or where the admission of the 
statement would “interfere with the 
proper administration of justice.”10

These two major reforms to the 
admission and use of child evidence 
signified a shift toward removing chil-
dren from the courtroom and exploring 
viable options that would not require 
the child to testify in court and would 
also respect the accused’s constitutional 
rights to a fair trial. 

A number of additional changes 
over the years have expanded how 
the evidence of child witnesses may 
be received in criminal courts. These 
changes, largely a result of an increase 
in known sexual abuse cases against 
children, have relaxed the standards 
of admissibility for child evidence in 
criminal courts, and other measures 
have been implemented to encourage 
the participation of children in the 
process. 

In the majority of criminal cases, 
the testimony of a child is necessary; 
without the admission of this kind of 
evidence, many crimes against children 
would go unprosecuted. In addition, 
children are called upon to recite facts 
of an incident that they have experi-
enced, not to render opinions of what 
might be best for them in the future 
(frequently an essential part of testimo-
nies in family courts).

Family Courts
In custody and access disputes, how-
ever, the child’s direct testimony is not 
necessary, and only in exceptional cases 
will the child be required to testify 
in court. Apart from direct evidence 
at trial, other means allow a child to 
express his or her views and prefer-
ences on custody and access. One such 
option involves third-party interven-
tions. Such indirect means of obtaining 
child evidence provide opportunities 
for the assessor or interviewer to gain 
a full account of children’s views and 
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preferences and to consider their inter-
ests, capabilities, and family bonds in 
conjunction with their expressed views. 
This approach maximizes the reliability 
of the child’s evidence.

A divorce can be extremely trau-
matizing to a child, especially when 
custody and access are disputed. Requir-
ing children to testify on custody and 
access issues, such as which parent 
they want to live with, is problematic 
because children are often too young to 
have the foresight and ability to take 
into account their own best interests.

Anne McGillivray describes how, in 
civil proceedings, “children are central 
but usually silenced parties to custody 
disputes and protection hearings which 
will affect the rest of their lives. They 
are often witnesses to assaults on other 
children and on parents. Blocks to their 
participation in the legal process must 
be removed in the interests of justice.”11

Only a small percentage of parents 
(as low as 3 percent) rely on judges to 
resolve custody and access disputes. 
Thus, exploring other viable options in 
which child evidence may be elicited 
continues to be necessary.12 

Alternative Forms of Child Evidence
As stated above, a child’s right to speak 
can be satisfied in a custody and access 
dispute without having to involve the 
child directly in the process. Mecha-
nisms available in Canadian family law 
proceedings include the work of the 
Office of the Children’s Lawyer (the 
Office), family assessment, arbitration, 
use of parenting coordinators, and 
mediation. 

Office of the Children’s Lawyer 
The role of the Office is to “advocate 
for a child client so that the child’s 
interests are understood and communi-
cated to the parties and to the court.”13 
The Office will interview the child to 
gain an understanding of the child’s 
views and preferences,14 and will gener-
ally produce a report by a social worker 
to assist the court in deciding issues of 
custody of and access to the child.15 The 
policy statement of the Office provides 
that where “the information about the 
child’s interests differs from the child’s 
independent and consistent views and 

preferences, counsel should advance a 
position on behalf of the child’s views 
and preferences.”16

The Office is an effective way to pro-
vide evidence of the child’s views and 
preferences indirectly to the court. The 
Office acts as a buffer to the dispute and 
also ensures that parental influences on 
the child will not affect the outcome 
because “if the child’s counsel believes 
that the child is being influenced by 
one parent that counsel may decline to 
advocate for the outcome sought by the 
child.”17 This works to protect against 
any manipulation of the child by either 
parent and therefore allows an objec-
tive view of the child’s best interests to 
be presented in court proceedings. 

Family Assessment 
Family assessments are another way in 
which a child may be given the oppor-
tunity to provide evidence of his or her 
views and preferences. Justice Kukurin 
in Parniak v. Carter describes family as-
sessments as follows:

The involvement of the asses-
sor is generally perceived to be 
a neutral involvement—indeed 
and that is aligned more with 
the children who are the subject 
of the dispute than with the 
protagonists in the case. This 
neutrality makes what the asses-
sor’s report much more palatable 
to each side and contributes to a 
possible resolution.18

Family assessments are also useful 
because they often contain recommen-
dations that may assist the parties in 
achieving a resolution to the custody 
and access disputes without the need to 
proceed to trial.19 Experts such as social 
workers, psychologists, and psychiatrists 
provide a range of assessments to assist 
the courts and provide valuable insights 
into complex issues of a particular child 
and family.20 

The Ontario Court of Appeal con-
tinues to emphasize the value of tools 
such as family assessments to bring for-
ward evidence of a child’s wishes.21 The 
court’s view is that it should be open to 
an assessment in cases where the expert 
considers it appropriate and where the 

court does not direct to the contrary.22 
The Ontario court’s approach is 

expansive of the value of child evidence 
in family law proceedings and does not 
limit the use of family assessments to in-
stances where clinical issues are present 
and impact a custody and access dispute. 
This broader approach enables experts to 
interview children as part of the family 
assessment and provides the courts with 
valuable knowledge as to the child’s 
views and preferences. The function of 
family assessments is therefore similar to 
the role of the Office, although family 
assessments provide a deeper under-
standing of the dynamics operating in 
the family before the court.23 The asses-
sors are not advocating on behalf of the 
child but rather are assessing the child’s 
views and preferences in light of the 
views and preferences of the rest of the 
family. The assessors therefore provide 
neutral, objective information that 
enables the judge to make a decision as 
to the best interests of the child in the 
context of the parties’ positions in the 
family law proceedings. 

Although family assessments can 
be extremely valuable in providing an 
objective evaluation of a child’s views 
and preferences, they are not ideal in 
all situations. In Tucker v. Tucker, the 
court observed that “an assessment 
should not be ordered routinely or with-
out good reason. Nor should a child be 
subjected . . . to needless assessments at 
the whim of the non-custodial parent 
in the hopes of obtaining a favorable 
opinion.”24 The discretion of the court 
to order family assessments should 
therefore be exercised cautiously and 
only when highly contested issues 
regarding custody and access exist.25

Arbitration
Arbitration is another method now 
used to incorporate child evidence 
in the resolution of custody and ac-
cess disputes.26 Arbitration has been 
particularly effective in resolving issues 
of child care and parenting.27 The 
advantage of arbitration is that it is less 
formal than family law court; as a result, 
the parties can choose “mental health 
professional[s] with experience in chil-
dren’s and parents’ adjustment  
to separation and divorce.”28 This  
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flexibility allows the arbitrator to “take 
careful consideration of children’s wish-
es without disclosing the exact nature 
of their wishes to their parents.”29 

Parenting Coordination
Parenting coordination is a service that 
aids parents in developing a parenting 
plan that will be in the best interest 
of all the parties involved, especially 
the children. Parenting coordinators 
are equipped with skill, expertise, and 
the authority conferred by the parties 
to help families.30 The benefits of this 
approach are that parenting experts 
become intimately involved with the 
separating families and have the time 
and experience to take a holistic ap-
proach to understanding the dynamics 
of each family.31 Parenting coordination 
is suitable for high-conflict situations in 
which a court may order the family to 
work with a parenting coordinator, and 
it also benefits low-conflict situations 
where the parties agree to work with a 
parenting coordinator.32

Parenting coordination has the 
potential to provide children the op-
portunity to participate in the process 
and, therefore, have their perspec-
tives and views considered. Due to the 
intimate involvement that parenting 
coordinators have with the family, the 
coordinator has ample opportunity to 
incorporate the child’s views and prefer-
ences into a parenting plan. 

Mediation
Mediation has become an important 
alternative dispute resolution method 
in custody and access cases.33 Mediation 
can be used for a number of custody and 
access issues: 

Parents may use mediation to 
settle custody and access arrange-
ments at divorce or separation, 
to vary existing arrangements or 
to resolve other access disputes 
such as access denial or breach of 
access. Parents can use mediation 
for specific issues or to resolve all 
their post-separation parenting 
issues together (comprehensive 
mediation).34

Successful mediation can be very 

beneficial in including the child’s 
views and preferences in ultimate 
decisions pertaining to custody and 
access. Mediators often elicit a child’s 
evidence through a private discus-
sion in which they explore the child’s 
views directly with the child. In other 
circumstances, mediators will involve 
children in meetings with the parties.35 
In both approaches, the children are 
allowed to express their thoughts and 
feelings about custody and access and to 
meaningfully contribute to the process 
of settling the dispute. 

Limitations of Child Evidence  
and Testimony
There are many limitations to use 
of child evidence and testimony in 
custody and access disputes. Two major 
ones are the children’s potential sug-
gestibility and cognitive limitations, 
which may lead to ineffective com-
munication between children and the 
lawyers, judges, and other professionals 
involved in custody and access disputes; 
and the limitations of reforms regarding 
the consideration of child evidence in 
custody and access disputes. 

Research has established that 
children can be reliable witnesses, but 
it is important to consider that chil-
dren’s memories are not as developed as 
adults’, children are more suggestible, 
and children often experience difficulty 
in communicating what they know.36 
A major concern with child testimony 
is potential suggestibility.37 This is 
especially true with direct evidence in 
criminal trials. It is possible for a child 
who has been subjected to repeated, 
suggestive questioning to develop 
“memories” of events that did not in 
fact occur.38 Inappropriate questioning 
can lead to a distorted representation 
of what the child really wants, which 
could be contrary to the child’s best 
interests. Therefore, safeguards against 
suggestibility of children should be in 
place to protect the reliability of chil-
dren’s evidence.

It is also possible that a child’s views 
can be distorted by one of the child’s 
parents. One example of this is paren-
tal alienation, in which one parent 
attempts to alienate the child against 
the estranged parent.39 Because a child 

is generally more suggestible than an 
adult, the child may be more vulnerable 
to the influence of one parent, which 
could cause the child to provide evi-
dence that reflects what the alienating 
parent, rather than the child, wants. 

 Another limitation on child evi-
dence is the ability of specific children 
to give the evidence required. Studies 
have shown that when questioned prop-
erly, children are capable of describing 
situations that they have experienced. 
What is not clear from the research is 
whether children can effectively predict 
what their futures will hold, nor how 
well they may understand what they 
really want or what is good for them. It 
is also difficult to imagine that chil-
dren’s views can be objective when they 
most likely do not want their parents to 
separate in the first place. 

Yet another potential problem with 
the use of child evidence involves 
limitations of reforms on use of child 
evidence in custody and access disputes. 
Family courts continue to be reluctant 
to involve children in these areas. No 
legislation requires that the child be 
involved. Most reforms, such as those 
directed toward videotaped statements, 
screens, and admission of hearsay, tend 
to cover child witnesses in the criminal 
justice system rather than in family 
courts. 

These limitations can be very 
problematic in custody and access cases. 
Finding solutions to these problems will 
allow more children to have a voice in 
the process and improve the quality of 
child evidence. 

Recommendations
There are many ways in which a child’s 
right to speak in custody and access dis-
putes will be satisfied by admitting child 
evidence into custody and access pro-
ceedings. Four possible solutions can be 
considered to improve the effectiveness 
of child evidence: educate the judiciary 
and court officials involved in custody 
and access disputes on how to interview 
children and use age-appropriate ques-
tioning techniques; increase the use of 
alternative dispute approaches to elicit 
child evidence; encourage the legisla-
ture to reform the law in the areas of 
child witnesses in the civil context; and 
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relate the quality of evidence provided 
to the weight of the evidence, not to 
the admissibility. 

Specific questioning techniques can 
increase the accuracy and completeness 
of children’s testimony; these include 
the expert’s showing warmth to and 
support of children, mimicking the 
child’s vocabulary, avoiding legal jar-
gon, confirming meanings of words with 
children, limiting use of yes/no ques-
tions, and avoiding abstract conceptual 
questions. Preparing children for court 
and providing them with memory re-
trieval strategies also can increase their 
recall of details.40 

In a recent study, judges were ques-
tioned about children being asked de-
velopmentally inappropriate questions.41 

Judges perceived defense counsel to ask 
the most developmentally inappropriate 
questions and child protection workers 
to ask the fewest.42 It may be inferred 
from this study that child protection 
workers were able to ask more develop-
mentally appropriate questions because 
of their education and experience in 
working with children. 

It is clear that age, maturity, com-
munication skills, and suggestibility 
of children create many doubts as to 
the reliability of child testimony. To 
safeguard against negative effects of 
these factors, professionals in the court 
system must be educated on how to ask 
developmentally appropriate questions 
of children.43 “A child who is asked 
developmentally appropriate questions 
is more likely to give accurate and 
reliable testimony, and the trier of fact 
is more likely to accurately assess the 
child’s testimony.”44 This is true not 
only for lawyers and judges but also for 
outside experts such as mediators, par-
enting coordinators, or any profession-
als involved in interviewing children. 
Training and education would mitigate 
some of the shortcomings associated 
with the reliability of the evidence that 
a child provides. 

The involvement of a children’s 
lawyer, a family assessor, a mediator, 
an arbitrator, or a parental coordinator 
creates an effective outlet for a child’s 
evidence to be “reasonably ascertained” 
by the courts. Legislation ought to be 
enacted to make these other options 

mandatory in family disputes to facili-
tate negotiations, parenting plans, and, 
ultimately, settlements that incorporate 
the child’s views and preferences. Cre-
ating such provisions would encourage 
more families in custody and access dis-
putes to engage in more child-centered 
settlement discussions. 

Last, the quality of children’s evi-
dence should go to the weight of the 
evidence rather than to its admissibil-
ity. Admitting the evidence allows the 
child’s voice to be heard and examined. 
Because of differences in the nature 
of the proceedings, all of what a child 
says to a third party (e.g., children’s 
lawyer, mediator) should be admit-
ted as evidence to the presiding judge 
ruling on the case. However, excep-
tions should be made in cases where 
there is evidence of parental alienation 
or influence on the child’s views and 
preferences. 

To satisfy children’s right to speak in 
matters pertaining to them, as well as 
to ensure that the evidence of children 
is accurate and aids the process, the 
family courts should take a common-
sense approach. This approach was 
advocated by Justice Wilson in R. v. B., 
where the strengths and weaknesses of 
the evidence were taken into account 
and allowed judges to assess the weight 
of the evidence. This approach would 
provide judges the ability to assess the 
evidence on a case-by-case basis. Judges 
should not simply dismiss evidence 
based on the age or maturity of the 
child, because it is clear that when de-
velopmentally appropriate techniques 
are used, even young children can give 
reliable evidence. If a judge believes a 
child’s evidence cannot be reasonably 
ascertained, that fact should be factored 
against the weight, not the admissibil-
ity. Judges should seek to maintain 
the child’s right to participate in court 
proceedings by allowing the evidence 
to be admitted and then assessing the 
weight, if any, that will be given to that 
evidence.

Conclusion 
In the past few years, various reforms 
have been enacted concerning the 
use of child evidence in criminal 
contexts due to its value in obtaining 

convictions in crimes against chil-
dren. Children are often witnesses in 
criminal trials because their evidence 
is necessary. Yet it is equally arguable 
that children are necessary witnesses in 
family matters as well, particularly those 
involving custody and access disputes 
where the best interests of the child are 
directly affected. Child evidence can 
be effectively obtained through the use 
of methods that help remove the stress 
and trauma associated with direct in-
volvement. Children have the right to 
speak and to express themselves just as 
any adult does. Simply because a person 
is young and has not yet developed the 
ability to communicate and cognitively 
function at the same level as an adult 
does not mean that the child’s right to 
speak ought to be diminished. 

In eliciting children’s evidence in cus-
tody and access disputes, it is important 
to realize that children are not being 
asked to choose between their parents. 
Their involvement in the process may 
be as simple as deciding where to spend 
their holidays. The indirect means de-
scribed in this article provide that a third 
party may act as a voice for the child and 
supply reliable evidence and a true un-
derstanding of what the child wants and 
needs. These approaches are not only in 
the best interest of the child, but they 
also satisfy a child’s right to be heard in 
matters affecting the child. There are 
many ways to mitigate the dangers in 
child evidence. It is time to rid ourselves 
of the legal jargon and to find out what 
these children really want. It is time 
for law reform in the civil context—for 
child evidence to be required in custody 
and access disputes. Children in custody 
and access disputes are robbed of a fam-
ily structure with which they were once 
familiar; they should not be robbed of 
their right to speak as well.

Katherine is in her third year of the English 
Common Law program at the University of  
Ottawa. Her focus is criminal law and she will  
be articling at an Ottawa-based criminal 
defense firm next year. 
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Since the economic crash that began 
in September 2008, marital dissolution 
litigants now more than ever fever-
ishly search for methods to enhance 
or devalue marital estates. Often, the 
most valuable asset in a marital estate 
is a business or a professional practice, 
and the value of that asset may be 
materially affected by the allocation 
of personal and enterprise goodwill. 
For the business owner or professional, 
casting any goodwill as personal reduces 
the outlay to a spouse and may criti-
cally affect the time to post-divorce 
economic recovery. For the non-income 
spouse, maximizing enterprise goodwill 
may fundamentally impact his or her 
post-divorce economic survival. Leav-
ing aside the high drama, the personal 
and enterprise goodwill assessment 
determines to a great extent the size 
of the marital estate, the post-divorce 
economic fortunes of the spouses, and 
the adherence to statutory and com-
mon law divorce rules such as equitable 
distribution. In short, distinguishing 
personal and enterprise goodwill in 
divorce valuations is the new way to 
frame marital property disputes.

Goodwill
The concept of goodwill has its roots 
in ancient English law, perhaps best 
expressed by Justice Benjamin Cardozo’s 
view in In re Marriage of Brown1 that 
goodwill is the tendency for custom-
ers to return to the same location or 
business because of its name or other 
attributes regardless of location. A 
recent AICPA (American Institute of 
Certified Public Accountants) defini-
tion guide characterizes goodwill as 
“that intangible asset arising as a result 
of name, reputation, customer loyalty, 
location, products, and similar factors 
not separately identified.”2 The Internal 
Revenue Service defines goodwill in a 
business context as “ . . . the value of 
a trade or business based on expected 

continued customer patronage due to 
its name, reputation, or any other factor 
. . .”3 Representative of state interpre-
tations of goodwill is the Wisconsin 
Court of Appeals’ definition that 
goodwill is

the advantage or benefit, which 
is acquired by an establishment, 
beyond the mere value of the 
capital, stock, funds, or property 
employed therein, in consequence 
of the general public patronage 
and encouragement, which it 
receives from constant or habitual 
customers, on account of its local 
posture, or common celebrity, or 
reputation for skill or affluence, 
or predictability, or from other 
accidental circumstances, or 
necessities, or even from ancient 
personalities, or prejudices.4

“Goodwill,” succinctly, is a catch phrase 
for the value of one or more intangible 
assets that is in excess of the tangible 
assets value of a professional practice or 
business.

Personal Versus Enterprise Goodwill
There is a bright-line distinction be-
tween personal and enterprise good-
will. Personal goodwill, also known as 
professional goodwill, is the value of 
earnings or cash flow directly attribut-
able to the individual’s characteristics 
or attributes.5 Enterprise goodwill, also 
known as entity goodwill, is the value 
of earnings or cash flow directly attrib-
utable to the enterprise’s characteristics 
or attributes.6 Today, no generally ac-
cepted methodologies classify goodwill 
as personal and/or enterprise. Multiple 
characteristics however may serve as in-
dicia of either component of goodwill.
Personal attributes are frequently 
considered in assessing the amount, if 
any, of personal goodwill that is pres-
ent. Those attributes include, but are 

not limited to earning power of the 
professional/business owner; reputa-
tion in the community for judgment, 
skill, and knowledge of professional/
business owner; professional/business 
success of professional/business owner; 
age and health of professional/busi-
ness owner; nature and duration of the 
professional practice/business; work 
habits of professional/business owner; 
importance and closeness of contact of 
professional/business owner; duration of 
professional practice/business; referrals 
directly to professional/business owner; 
name of professional/business owner; 
location of professional/business owner; 
size of professional practice/business; 
marketability of professional/business 
owner; types of clients/customers for 
professional practice/business; sources 
of new clients/customers; competi-
tion to professional/business owner; 
size of workforce; professional/business 
competition; billing methodologies; and 
demographics.

Attributes that are considered in 
assessing enterprise goodwill include, 
but are not limited to, organization of 
professional practice/business, systems 
and decision-making of professional 
practice/business, reputation of profes-
sional practice/business, staffing of 
professional practice/business, name of 
professional practice/business, location 
of professional practice/business, dura-
tion of professional practice/business, 
intellectual property of professional 
practice/business, revenue stream of 
professional practice/business, refer-
rals to professional practice/business, 
size of professional practice/business, 
marketability of professional/business 
owner, types of clients/customers for 
professional practice/business, sources 
of new clients/ customers, competi-
tion to professional/business owner, 
size of workforce, professional/business 
competition, billing methodologies, and 
demographics.

Distinguishing Personal and Enterprise Goodwill 
in Divorce Valuations: The Twenty-First Century 
Line in the Sand
By Andrew Z. Soshnick



Published in Famiy Law,  2009  Annual Review. © 2009 American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may  
not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.

Many of these factors merit detailed 
consideration in the breakdown of per-
sonal versus enterprise goodwill. These 
considerations include the following:

Marketability.■■  The marketability of 
a professional practice or business is 
a factor in distinguishing personal 
and enterprise goodwill. Demand for 
a professional practice or business, 
reputation, ease of entry require-
ments, and potential competition af-
fect this characteristic. For example, 
the easier the entry into a particular 
professional practice or business, 
the more likely that a lower level of 
enterprise goodwill exists.
Duration.■■  The duration of a profes-
sional practice or business is also 
significant to the analysis. The long-
er a business has been operational, 
the more likely enterprise goodwill 
is present.
Location and Demographics.■■  The 
location of a professional practice 
or business is vital to the goodwill 
allocation. More desirable locations 
(i.e., closer to clientele or customers) 
may create a higher enterprise good-
will value than will entities located 
farther from potential clientele.
Source of New Clients.■■  An impor-
tant factor in distinguishing enter-
prise and personal goodwill is the 
referral base. A steady source of new 
business to an individual connotes 
personal goodwill, while a steady 
source of business to the enterprise 
suggests a larger proportion of enter-
prise goodwill.
Productivity.■■  The individual profes-
sional’s/business owner’s work habits 
are key to determining productiv-
ity. Depending on the hours and 
efficiency of the professional/busi-
ness owner, the personal goodwill 
element may increase or decrease. A 
professional or business owner who 
works more than “average” hours 
may accrue a higher level of personal 
goodwill.
Workforce.■■  The presence and conti-
nuity of the workforce is a key factor 
to professional practice/business suc-
cess. A more stable workforce may 
lead to repeat business because famil-
iar faces breed enterprise goodwill.

Competition.■■  The degree of compe-
tition affects the level of each type 
of goodwill. The more competitive 
the professional practice/business, 
the more the individual professional/
business owner may impact the 
success of the enterprise. Increased 
competition may suggest a larger 
amount of personal goodwill.
Ability, Skills, and Judgment.■■  The 
more able the professional/business 
owner, the more significant the 
personal goodwill. An individual 
who performs at a high level that 
generates high profitability is more 
vital to the entity. That effort, in 
turn, creates larger personal goodwill 
value.
Age and Health of Professional/■■

Business Owner. To the extent 
that work efforts are determinative, 
professionals/business owners close 
to retirement may have less personal 
goodwill due to anticipated lower 
future earnings. Likewise, health 
problems that hamper an individual’s 
performance may lower the personal 
goodwill element.
Types of Clients/Customers and ■■

Services Provided. The classic 
example in this arena is the mode of 
payment for services. In the medical 
industry, Medicare or Medicaid pay-
ors, and those using insurance, are 
valued differently than are private-
pay consumers. These issues play 
a part in the relationship between 
personal and enterprise goodwill.
Fees.■■  The fee schedule of the 
professional practice/business is 
another element in the bifurcation 
of personal and enterprise goodwill. 
The fee basis may be calculated by 
amount of time spent on a client/
customer, variable or fixed rates, 
and/or the importance of an indi-
vidual professional/business owner. 
In professional practices, a client 
may be willing to pay a higher fee to 
a skilled professional because of that 
professional’s reputation. That real-
ity suggests the presence of a higher 
proportion of personal goodwill.
Reputation.■■  The reputation of the 
individual or the entity affects the 
designation of personal and enter-
prise goodwill. The greater the repu-

tation of the person or enterprise, 
the larger the personal or enterprise 
goodwill segment. This element 
takes into account more than simply 
the name of the professional or en-
tity; it implicates the marketing and 
branding of the professional practice 
or business.
Referrals.■■  How referrals are desig-
nated is a significant guidepost in 
determining personal and enter-
prise goodwill. If the referral is to 
an individual, personal goodwill is 
indicated. If the referral is made to a 
company, though, enterprise goodwill 
is apparent. Referrals may have a 
direct impact on the profitability of 
a professional practice or business. 
However, a deeper review of the 
referral network is in order. “In-bound 
referrals” (referrals to the professional 
practice or business) often indicate a 
very favorable view of the profession-
al/business owner. “Outbound refer-
rals” (referrals from the professional 
practice or business) may indicate a 
symbiotic relationship between two 
professionals or business owners.
Repeat Clients/Customers.■■  The 
incidence of repeat business is a key 
indicator of personal versus enter-
prise goodwill. This attribute may 
augur for an examination of the 
personal and enterprise goodwill 
to understand the real reasons for 
repeat clients/customers.
Intellectual Property.■■  Patents, 
trademarks, copyrights, and other 
intellectual property may affect the 
goodwill calculation. This intan-
gible property may be sourced to the 
professional/business owner or to 
the professional practice/business. A 
careful evaluation of this factor will 
affect the personal and enterprise 
goodwill distinction.

These factors, among others, signifi-
cantly impact the allocation between 
personal and enterprise goodwill. 
Determining how to make this distinc-
tion, however, varies by jurisdiction and 
remains an art rather than a science.

Jurisdictional Considerations
There is wide variance in how different 
jurisdictions treat goodwill. A minority 
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of states take the position that goodwill 
is not marital property. That position is 
exemplified by the Wisconsin Court of 
Appeals opinion in Holbrook v. Hol-
brook.7 Holbrook involved the valua-
tion of a law firm partnership interest.8 
The opinion focused on the four major 
criticisms of the treatment of goodwill 
as marital property. The first factor, 
difficulty in valuation, emphasized the 
speculative nature of valuing tangible 
assets such as goodwill, the lack of actual 
sales data, and the inequity in compel-
ling a professional to pay liquidation 
value for an asset that was not being 
liquidated.9 The second factor illus-
trated the inequities and inconsistency 
in valuation of a sole proprietorship as 
opposed to a large business enterprise.10 
Texas and California courts did not 
adopt this treatment. The third factor 
showed that goodwill could be viewed 
as enhanced earning capacity and that 
it is difficult to distinguish personal 
reputation from professional excellence.11 
The fourth factor dealt with “double 
dipping“—the fact that the working 
spouse’s substantial salary was taken 
into account in setting the non-working 
spouse’s alimony.12 Of course, the court 
in Holbrook did not speak to jurisdic-
tions that do not connect alimony and 
this factor. Perhaps taking this reality 
into account, the Wisconsin Court of 
Appeals later moderated the Holbrook 
decision, in Peerenboom v. Peerenboom13 
and in Sommerfield v. Sommerfield,14 to 
include goodwill in the value of a dental 
practice and an accounting business, 
respectively, given the lack of ethical or 
contractual barriers to sale. Nonetheless, 
Holbrook remains an example of the 
“no goodwill” position.15 Following the 
progeny of these cases, however, makes 
it apparent that the view that goodwill 
is not marital property has been subject 
to intense scrutiny. The main reason for 
criticism has been that the treatment 
of goodwill as non-marital property 
does not comport with the purpose of 
equitable distribution. Holbrook and 
Preis represent the overarching minority 
position and are not reflective of current 
analysis. A number of states, although 
still a minority, treat the entirety of 
goodwill as a marital asset subject to 
division. California is a leader in this 

area. Golden v. Golden16 is the initial 
authority that holds that the goodwill 
of a professional practice be considered 
when determining the award of commu-
nity property to a spouse. The California 
Courts of Appeal reiterated that view in 
the seminal case In re Marriage of Lopez,17 
in which the court rejected the notion 
that the complexity in goodwill valua-
tion justified the exclusion of that value 
as marital property. Even California, 
however, has clarified its position over 
the years and recently distinguished 
between the goodwill of a business and 
the goodwill of a person conducting a 
business.18 Washington also falls into 
this camp. In re Marriage of Lukens19 
followed the California approach and 
held that goodwill is subject to equitable 
distribution. This opinion, however, 
distinguished goodwill from future earn-
ings and cautioned that careful attention 
must be given to the tangible resources 
of the enterprise rather than the post-
marital income-earning efforts of the 
professional. That distinction echoed 
in In re Marriage of Fleege,20 where the 
opinion rejected the contention that 
goodwill that affects the purchase price 
of a professional practice should be 
considered a marital asset. In re Marriage 
of Hall21 brought further clarity in stating 
that, although a salaried employee has 
no goodwill, a self-employed professional 
has goodwill.22

The vast—and growing—majority 
of states advance the position that 
personal goodwill is excluded from 
marital estates, but enterprise goodwill 
is marital property. Indiana courts have 
concisely explained this distinction. 
Yoon v. Yoon23 holds “the goodwill that 
is attributable to the business enter-
prise is divisible property, but to the 
extent that the goodwill is personal 
to the professional or business owner, 
it is a surrogate for the owner’s future 
earning capacity and is not divis-
ible.” Interestingly, several states held 
this view long ago. For example, the 
Missouri Supreme Court adopted a 
similar position in Hanson v. Hanson.24 
Hanson followed the Nebraska Supreme 
Court’s transcendent ruling in Taylor 
v. Taylor.25 That opinion took to task 
the competing views that goodwill 
be fully excluded from marital estates 

and that it be fully included in marital 
estates. The Taylor court noted that the 
primary difference between these two 
approaches is whether the reputation of 
a professional/business owner is being 
valued, and it held that goodwill must 
be a saleable or marketable asset (with-
out setting forth the methodology for 
establishing salability or marketability) 
to be valued for equitable distribution 
purposes.26

How to Value Goodwill
Courts throughout the United States 
have employed various methodologies 
to value goodwill. One of the many 
capitalization-of-excess-earnings 
formula variants is often used to value 
goodwill. Additionally, a review of 
comparable sales and the existence of 
covenants not to compete can impact 
goodwill valuations. Buy-sell/sharehold-
er agreements also may be considered in 
the valuation of assets.

Trial courts enjoy broad discretion 
in choosing which valuation approach 
to employ. Capitalization of earnings 
formulas have been subject to criti-
cism for a variety of reasons, including 
overemphasis on the future earnings 
of a professional practice/business 
(which may capture the future income-
earning capacity of the professional/
business owner in contravention of 
legal principles) and the production of 
unusually high valuations. While fair 
market value is the preferred standard 
employed in valuations (as opposed to 
fair value, investment value, intrinsic 
value, or liquidation value), it is dif-
ficult to acquire reliable market data 
for private concerns. Similarly, buy-sell/
shareholder agreements have been criti-
cized because just as the capitalization 
methodology may overvalue interests, 
buy-sell/shareholder agreements may 
artificially undervalue goodwill.

Application of the multi-attribute 
utility model (MUM), an economic 
model for distinguishing personal good-
will from enterprise goodwill in divorce 
cases, has surfaced in the past few  
years as a new approach to valu-
ing goodwill. Essentially, MUM first 
identifies and categorizes attributes that 
indicate either personal goodwill or 
enterprise goodwill; it then applies rela-



Published in Famiy Law,  2009  Annual Review. © 2009 American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may  
not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.

tive weights to each attribute to con-
firm, rebut, adopt, and communicate 
the valuation conclusion. Attributes 
considered in the analysis of personal 
goodwill include name, reputation, 
staff, age, health, work habits, market-
ing and branding, referrals, reputation, 
closeness of contact, ability, skill, judg-
ment, fees, relationship to contact, and 
important personal traits. Attributes 
connoting enterprise goodwill include 
business location, multiple locations, 
marketing and branding, systems and 
organization, name, reputation, enter-
prise staff, referrals, and repeating rev-
enue stream. The factors are weighted 
on a 1–4 or 1–5 scale, totaled, and then 
extrapolated to calculate the percent-
age of personal goodwill compared with 
enterprise goodwill. While certainly not 
a bright-line test for distinguishing per-
sonal goodwill and enterprise goodwill, 
the model does bring a considerable 
intellectual rigor to the mystical world 
of allocation between types of goodwill.

In re Marriage of Alexander27 is the first 
reported divorce case to apply the MUM 
methodology. The Illinois Court of Ap-
peals first determined that the method 
does not constitute scientific evidence 
subject to a Frye hearing.28 In dicta the 
court remarked that even if MUM were 
sufficiently scientific to trigger a Frye 
hearing, the evidence would pass the 
general acceptance test.29 It naturally 
followed that the court affirmed the 
application of MUM to the goodwill 
analysis. Alexander essentially codifies 
a principled approach to distinguishing 
personal and enterprise goodwill—
an approach that many experts have 
applied nationally on an informal, 
non-uniform basis. MUM, as applied in 
Alexander, also eradicates the eviden-
tiary proof drama by forcing the business 
valuator to pedigologically, as opposed 
to randomly, draw a distinction between 
types of goodwill. Although no precise 
computation can apply to each factual 
situation, MUM offers at least a quan-
tum of guidance and gravitas to the art 
of distinguishing personal and enterprise 
goodwill. That art may develop over 
time into the science surely contemplat-
ed nationally by judicial precedent.

Despite the Alexander holding, 
MUM is not without its critics. In 
jurisdictions that cling to Frye v. 
United States,30 challenges will abound 
to valuation professionals who seek 
to distinguish between personal and 
enterprise goodwill. Those challenges 
will occur whether the MUM analysis 
or some other formula is used. Given 
the relatively recent introduction of 
goodwill valuation designations, and 
the lack of strong intellectual analysis, 
the application of the “general ac-
ceptance” standard to this purported 
novel scientific evidence surely will be 
litigated. In jurisdictions that adhere 
to Daubert v. Merrell Dow Pharmaceu-
ticals, Inc.,31 there will be even more 
challenges. The trial courts’ “gatekeep-
ing” function pursuant to applicable 
evidentiary rules, and the question as 
to whether “scientific, technical, or 
other specialized knowledge will assist 
the trier of fact,” is sure to be chal-
lenged throughout the United States. 
Regardless, for every advocate who 
claims that the methodological distinc-
tion between personal and enterprise 
goodwill is on sound analytical footing, 
the opposing advocate will argue that 
the attempt to distinguish between per-
sonal and enterprise goodwill is merely 
junk science. Until the AICPA other 
governing bodies or state appellate 
courts tackle this problem and provide 
either detailed standards or another 
form of guidance, expect these disputes 
to continue.

Conclusion
In 2009 and for the foreseeable future, 
distinguishing personal and enterprise 
goodwill in divorce valuations will 
continue to be a challenging, hotly 
contested property issue. As each state 
winds its way through this maze, further 
judicial commentary, professional stan-
dards, and other refinements are likely 
to shape the discussion. Yet, until there 
is a measure of consistency and a more 
formulaic approach to this issue, it is 
probable that controversy will continue 
to swirl in this venue. For the gladiators 
of the courtroom, along with account-
ing and economic trial professionals, 

the fun is just beginning. Or, as they 
say, goodwill hunting! 
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International Custody Battles and use of article 13(B)
By Dolly Hernandez

The Hague Convention on the Civil 
Aspects of International Child Abduc-
tion (Convention) is a vehicle used by 
an aggrieved parent who has suffered the 
loss of a child due to the other parent’s 
unilateral decision to remove the child 
from or to retain the child at the place of 
habitual residence, without the con-
sent of the other parent. Because of the 
complexities involved in international 
custody battles, the Convention estab-
lishes a uniform procedure for a parent 
to petition the court in the jurisdiction 
where the child and the abductor parent 
are located, to make a determination as 
to which state has jurisdiction to make a 
custody determination.

More often than not, a respondent 
will plead as an affirmative defense 
Article 13(b) of the Convention and 
allege, in general, that the wrongful 
removal or retention was a preventive 
measure taken by the respondent to 
cease the abuse inflicted upon the child 
by the petitioner and that the child 
should not be returned to the petitioner 
because there would be a grave risk of 
physical or psychological harm to the 
child. Once Article 13(b) is pled as 
an affirmative defense, the court must 
undergo an analysis that requires the 
presiding judge to determine whether 
the respondent has met the burden of 
proof through clear and convincing 
evidence. This analysis involves a great 
deal of fact finding and in some circuits 
has led to an increased use of experts 
who assist in ascertaining whether a 
child will be subjected to a grave risk of 
harm in the event of a return. 

Procedure
A Hague action may be commenced 
in the district court where the child is 
located at the time of filing the petition.1 
The goals of the Convention are effectu-
ated by Articles 3, 5, 12, and 13, which 
together establish the remedy of the 
return of a child to the child’s country 
of habitual residence and set out the 
circumstances under which the return 
remedy is available.2 It is important to 

note however that the court’s inquiry is 
limited to determining rights under the 
Convention but not the merits of the 
underlying custody battle.3 Upon the 
petitioner’s satisfying its burden, a child 
shall be returned to the place of habitual 
residence, unless the respondent estab-
lishes one of the affirmative defenses.    

Affirmative Defenses Under  
the Convention 
Four affirmative defenses cover the 
return of a minor child under Conven-
tion Articles 12, 13, and 20.4 The most 
controversial of the four affirmative 
defenses, and the one addressed in this 
article, is found under Article 13(b), 
which requires the fact finder to discern 
not only the credibility of witnesses, 
who are usually individuals close to 
the matter at hand (i.e., the parties, 
extended family, and friends), but also 
to appoint experts to assist the court in 
its fact-finding investigation of whether 
any of the allegations proffered in sup-
port of the Article 13(b) are substanti-
ated and whether there is a grave risk of 
harm to a child in the event of a return.  

Respondent’s Burden under Article 13(b) 
Is by Clear and Convincing Evidence
The respondent’s burden of proof under 
Article 13(b) is to establish by clear 
and convincing evidence5 that there is a 
grave risk that the child’s return would 
“expose the child to physical or psy-
chological harm or otherwise place the 
child in an intolerable situation.”6 Even 
if a defense is successfully established, 
the court retains the discretion to order 
the return of a child.7 The affirmative 
defenses are to be applied narrowly by 
the courts.8  

The alleged physical or psycho-
logical harm is to be “a great deal more 
than minimal.”9 When examining the 
“intolerable situation” prong of the ex-
ception, the assessment “must encom-
pass some evaluation of the people and 
circumstances awaiting that child in 
the country of his habitual residence.”10 
Cases Addressing Article 13(b) Affirma-

tive Defense and the Role of Experts in 
Discerning Grave Risk of Harm
As the Eleventh Circuit in Baran v. 
Beatty11 addressed, the Convention 
and ICARA (International Child 
Abduction Remedies) do not provide a 
specific course of conduct or procedure 
for a reviewing court when analyz-
ing whether a grave risk of harm to 
the child exists and whether that risk 
alone is sufficient to justify the denial 
of a petition to return a child to his or 
her habitual residence. Many courts in 
different circuits have implemented ad 
hoc procedures to conduct the analysis 
under the Article 13(b) defense.

Article 13(b) was pled as a defense by 
the mother in a case involving two Mex-
ican citizens and three minor children 
wrongfully removed by their mother 
from their habitual residence in Mexico 
to Colorado, in violation of the father’s 
rights of custody and access, in Lieber-
man v. Tabachnik.12 The mother alleged 
that the children had been subjected to 
mistreatment and abuse by the father 
for years.13 The mother claimed that the 
father had kidnapped the children in the 
past, had not fed them, and had exposed 
them to verbal as well as other forms of 
abuse while they resided in Mexico. As 
evidence of abuse, the mother testified 
that the father would shout and get mad 
at the children.14 The mother also argued 
that Mexico City was dangerous and 
that Colorado was a safer place for the 
children.15 In this case, the court made 
a finding that the respondent failed 
to establish by clear and convincing 
evidence that the return of the children 
to Mexico would expose them to physi-
cal or psychological harm or place them 
in an intolerable situation, and that, 
therefore, the respondent’s Article 13(b) 
defense failed. 

In Lieberman, the mother also pled 
the children’s views as a defense and 
asserted that the children objected to 
being returned to Mexico. To take into 
account a child’s view, the court must 
consider whether the child has “at-
tained an age and degree of maturity at 
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which it is appropriate to take account 
of its views [which must be proved by 
a preponderance of the evidence].”16 
The Convention is silent as to when 
a child is sufficiently mature for his or 
her views to be taken into account; the 
analysis depends upon the child and the 
child’s age.17  

The Lieberman case further illustrates 
the court’s dependence upon an expert, 
namely the guardian ad litem, to offer 
guidance to the court and facilitate its 
interaction with children, to navigate 
difficult issues such as allegations of 
domestic violence and abuse, and to 
gather the proper facts for the court’s 
analysis and determination of the cred-
ibility of the respondent’s allegations. 
The role of an expert is significant in 
this process because the courts can 
consider a child’s testimony when con-
ducting an analysis under Article 13(b), 
as long as the child is of a sufficient age 
and degree of maturity.  

During the hearing, the Lieberman 
court conducted an ex parte meeting 
in chambers with the children and 
inquired whether they wanted to return 
to Mexico.18 After this meeting, the 
court allowed two of the children to 
testify. During the hearing, the chil-
dren were questioned by the court, the 
attorneys, and the guardian ad litem. 
The parties and the guardian ad litem 
agreed to the procedure. Because the 
court was unable to determine whether 
the children’s views were influenced by 
the mother, the court made a finding 
that the mother had not proven by a 
preponderance of the evidence that 
the children were of sufficient age and 
maturity for it to take their opinions 
into account.19 

 As a further illustration of this 
point, in Blondin v. Dubois,20 the court 
interviewed the children in chambers 
along with an expert in child psychiatry 
and pediatrics from Yale University. 
The mother was not present at this 
interview. To make the interview as 
comfortable for the children as possible, 
the judge provided toys for the children 
to play with while they spoke with 
him and chose not to wear his judicial 
robe. The court’s ability to address the 
children’s concerns on a one-to-one 
basis allowed the children to open up 

in a conducive and therapeutic setting. 
Also, the presence of a child psychia-
trist would be beneficial to children 
experiencing difficulty opening up, 
and would ensure their well-being by 
minimizing any potential detrimental 
effects the process might have on a 
minor child.

In Jaet v. Siso,21 the mother filed 
a Motion for Rule 35 Exam to have 
the parties’ three children evaluated 
by a mental health professional. The 
court granted the mother’s motion and 
appointed a licensed psychologist to 
evaluate the children.22 In this case, 
the court determined that it did not 
have the requisite expertise necessary 
to conduct this type of analysis and 
appointed an expert to assist the court 
in determining whether the children 
would face a grave risk of physical or 
psychological harm if returned to their 
habitual residence.23 The court then 
ordered a limited psychiatric evaluation 
of the children to address the ultimate 
question “whether [the children] had 
been subject to physical or psychologi-
cal harm, and to the extent possible, 
whether there is a grave risk of such 
harm if they are returned to Mexico.”24 
As a result, the children were evaluated 
by the expert in what can be deemed 
the first phase of the court’s investiga-
tion as to grave risk of harm.  

With that in mind and in further-
ance of its analysis under Article 13(b), 
the court in the trial of Jaet v. Siso25 
conducted an in camera interview of 
the children, but also had other people 
present during the interview. The court 
and the parties agreed that it would be 
beneficial to the children to conduct 
the interview in the presence of the 
court-appointed psychologist because 
the children had become familiar and 
comfortable with her during the course 
of the litigation. In addition to the 
expert, the court requested the pres-
ence of the judicial law clerk and the 
court reporter during the interview. The 
court’s rationale for adopting this ad hoc 
procedure was, ultimately, to determine 
whether the allegations advanced in 
the pleadings and during the trial were 
in fact credible. The Jaet court followed 
the procedural template set forth by the 
court in Leites v. Mendiburu.26 In Leites, 

a forensic psychologist interviewed the 
child briefly prior to the hearing and 
made some preliminary findings.27 The 
psychologist, based upon her findings, 
recommended that the court conduct 
an in camera examination of the child.  
This examination was conducted in 
chambers in the presence of the judicial 
law clerk and the court reporter.

After the interview, the court an-
nounced its findings in open court. 
Ultimately, after hearing the testimony 
of the parties, experts, and family mem-
bers, the Jaet court determined that the 
mother had failed to prove by clear and 
convincing evidence that the children 
would face a grave risk of physical 
or psychological harm if returned to 
Mexico, their habitual residence.

Conclusion
As demonstrated aptly by the Second, 
Tenth, and Eleventh Circuits, district 
court judges are applying ad hoc rules 
when conducting their analyses of grave 
risk of harm under Article 13(b) of the 
Convention. Although the Conven-
tion addresses its objectives, it is silent 
and provides no guidance or proposed 
course of conduct for a court analyzing 
an Article 13(b) affirmative defense. 
Given the objectives of the Convention, 
however, it seems a logical extension 
for a court to appoint an expert, typi-
cally a forensic psychologist, who either 
interviews or evaluates the child in order 
to assist the court with its grave risk of 
harm analysis, because these experts are 
trained professionals and are equipped to 
handle children’s issues. A practitioner 
should be prepared for the court to ap-
point an expert to interview or evaluate 
children in these circumstances and for 
this expert to be present in camera with 
the judge to assist during the interview 
of the child. It is clear that the role of 
experts in Hague actions is an area of 
law that continues to evolve.  

Dolly Hernandez is a senior associate at the 
Miami office of Baker & McKenzie LLP who 
focuses her litigation practice on domestic and 
international matrimonial law.
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Informed Consent: Divorcing Couples Have Options
By Debra C. Ruel Esq.

Are divorce clients’ interests being well 
served if the process they enter into is 
selected by the attorney they choose? 
Family law practitioners should make it 
their business to familiarize themselves 
with the process options available to 
a divorcing spouse to fully counsel the 
client. Not every client presents with 
the same needs and goals. A client has 
the right to determine which process 
he or she prefers, and not necessarily 
the process preferred by the attorney 
with whom the client happens to 
consult. 

Over the past decade, addressing the 
needs of high-conflict couples and the 
incidents of domestic violence between 
warring couples has preoccupied the 
family court system. Is the adversarial 
model of litigation contributing to the 
conflict? Is a model that pits one parent 
against the other in evidentiary hear-
ings likely to bode well for the couple 
co-parenting in the future? Are we 
stuck with the traditional system?  

Prospective divorce clients should 
be fully informed of all of the options 
available to them when confronted 
with divorce or separation: mediation, 
collaboration, and litigation. In a medi-

cal setting, the doctrine of informed 
consent has been long established. The 
patient, who may be traumatized by a 
life-threatening illness, is entitled to a 
description of the procedure, all reason-
able alternatives, and the risks associat-
ed with each procedure. The patient is 
entitled to make an informed decision, 
weighing all of the relevant factors as 
set forth by the medical care provider. 
A particular physician’s lack of exper-
tise with regard to a certain procedure 
does not excuse the need to disclose to 
the patient all available information. 
The divorce client should be entitled 
to no less than a full explanation of all 
alternatives. 

An initial consultation with a client 
seeking divorce should always include 
a description of the various modalities 
accepted by the court system. First, a 
client may choose to represent himself 
or herself in the process as a pro se 
party. The client may go to a court ser-
vice center for a “do-it-yourself divorce 
kit.” There the client will be assisted 
by specially trained, often bilingual, 
court staff. The client will be guided 
through the process from service of the 
complaint to requesting fee waivers 

to final judgment. In family court, the 
prevalence of the self-represented party 
is much more common than most  
attorneys believe. 

Second, a client may participate in 
mediation with a neutral attorney-me-
diator who does not file an appearance 
or represent either client. The better 
practice for the client in mediation is 
to have “consulting counsel” review 
the final agreement and/or give legal 
advice to assist the client throughout 
the mediation process. This process is 
well suited to many couples, especially 
where all of the relevant financial 
information is readily available to and 
understood by each spouse. The couple 
usually shares the cost of one mediator 
rather than of each spouse retaining 
an individual attorney, and consulting 
counsel is often paid on an “as-needed 
basis.” Mediation is not only cost-
effective, but it actually “teaches” the 
couple how to discuss areas of disagree-
ment in a positive solution-oriented 
manner, which very often carries on 
post-divorce. 

The third modality is known as the 
“collaborative” process, which involves 
a “no court pledge” and resolution 
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of issues during a series of four-way 
meetings. Each client is represented in 
the process by collaboratively trained 
counsel of his or her selection. Often, 
ancillary professionals, such as forensic 
accountants and child psychologists, 
are brought into the process to utilize 
their specialized knowledge to generate 
solutions for the couple. Once again, 
as in mediation, the couple participates 
in positive problem-solving methods 
to reach an agreement that each party 
has helped create and understands. 
During the “collaborative” process, the 
couple is actively encouraged to gather 
the necessary factual information, raise 
issues of concern, describe their needs, 
concerns, and goals, and generate  
solutions to the problems. 

It is important to note that since the 
case is resolved through four-way meet-
ings, all communication is transparent: 
Everyone hears the same thing at the 
same time. A couple will experience 
the same process in mediation. How-
ever, during the collaborative process, 
the client is assisted by counsel at every 
meeting. Most importantly, the couple 
learns how to discuss areas of disagree-
ment without “going into battle.” 
Compared to litigation, the collabora-
tive process is cost-efficient, as there is 

no “downtime” waiting to be heard in 
court or to be seen by a family relations 
officer. At every meeting, the couple’s 
needs and issues are discussed and  
addressed. 

Finally, there is the traditional litiga-
tion model. The parties hire attorneys 
who communicate with their respective 
clients and with each other. They are 
prohibited from communicating in any 
manner with the adverse client. When 
four-way meetings are held, each side 
comes into the meeting with a strat-
egy for negotiation and tries to utilize 
information to leverage his or her posi-
tion. Disputes are resolved by the court 
at trials, in evidentiary hearings, or by 
way of arguments of counsel before the 
court. Unfortunately, in cases involving 
children, the nature of the adversarial 
system is to place the parents at odds 
with each other in a contest to see 
who can “win.” Of course, the children 
are often the casualties in this type of 
battle. 

To be sure, traditional litigation has 
its place. There are many examples: 
One spouse may have exclusive access 
to assets and information; one spouse 
may be a member of a closely held fam-
ily business; one or both spouses may 
have significant mental health issues 

that may interfere with the ability to 
participate in an alternative process; 
or the couple may have a history of 
domestic violence, all of which may 
impede forthright dialogue about the 
pending issues and investigation of 
financial information. 

Most clients seeking divorce counsel 
are traumatized, anxious, and feeling a 
sense of helplessness. As in the medical 
setting, these clients need to be fully 
informed of the options available, as 
well as the advantages and disadvantag-
es of each approach, before they make 
a decision as to how to proceed. Very 
often, actions taken or not taken at the 
commencement of the case can deter-
mine the tone and tenor of not only the 
divorce case but also of the future of the 
reconstituted family. The needs of chil-
dren are of paramount concern to the 
court and should also be of concern to 
the parents and their attorneys. Careful 
consideration of all options available to 
the couple should be the very first as-
sistance provided by competent, caring 
family law practitioners.

Debra C. Ruel Esq. is a partner at Rome 
McGuigan, PC, in Hartford, Conneticut. Ms. 
Ruel specializes in family law and can be 
reached at druel@rms-law.com. 
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