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Dear Immigration Litigation Committee Members, 
 
 

Welcome to the first edition of our Committee’s Newsletter.  At our  Section’s Annual 
Conference in New York we had standing room only attendance at a wonderful workshop on 
representing children in immigration proceedings.   

 

As all of you know, this has been an exciting time in the field of immigration law, and 
the times have been equally challenging for our Committee.  Founded in the fall of 2001, our 
Committee has been active and at the forefront of some important immigration law 
developments.  We participated in the drafting, and later co-sponsored, the ABA Standards for 
the Custody, Placement and Care; Legal Representation; and Adjudication of Unaccompanied 
Alien Children in the United States, which were adopted by the ABA in August 2004.  The 
Standards can be reviewed at:  http://www.abanet.org/immigration/
Immigrant_Childrens_Standards.pdf.  In the fall of 2003, our attention was occupied by a topic 
that is also timely today – proposed federal legislation that sought to criminalize violations of 
civil immigration laws and to delegate enforcement authority to state and local law 
enforcement officials.  Through the efforts of our Committee, and the support of the Section of 
Litigation, the ABA House of Delegates passed a resolution last February urging that the 
Federal Government retain exclusive jurisdiction over civil immigration matters, opposing 
delegation of legal authority to state, territorial and local police to enforce federal civil 
immigration laws, and opposing criminalization of civil violations of immigration law.  We are 
presently busy with considering possible responses to the Real ID legislation, particularly the 
weakening of judicial review and habeas standards contained in that legislation.  

 

We could certainly use your help!  We have four busy sub-committees, devoted to 
Membership, Newsletter, Website/Technology and Programs, with numerous opportunities to 
get involved should you so desire.  We’d also welcome your comments on our first Newsletter, 
and your thoughts about what else the Section of Litigation and the Immigration Litigation 
Committee can do for you.  We hope to see you in Chicago. 

 
 

      
     Sincerely, 
 

    JoNel Newman and Karen Grisez     

Immigration Litigation is published by the Immigration Litigation Committee of the Section of Litigation, American Bar 
Association. The opinions expressed do not necessarily represent those of the American Bar Association or the Section 
of Litigation. 
 
 Immigration Litigation is published quarterly. Copyright 2005 by the American Bar Association. All rights reserved. 
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THE LOCKING MECHANISM UNDER   
THE IMMIGRATION AND NATIONALITY ACT (INA) 
By:  Amir Farzenah  

 Therefore, the logical 
thought for an alien whose 
period of unlawful presence 
exceeds 180 days, or one 
year, who is otherwise eligi-
ble for permanent residency 
is to avoid legalization.  For 
that alien, leaving the US to 
apply for an immigrant visa 
means being barred to come 
back for 3 or 10 years.  
Therefore, this locking 
mechanism encourages the 
aliens who are otherwise 
eligible for legal permanent 
residency, to continue break-
ing US laws by remaining in 
the US illegally, being em-
ployed without authoriza-
tion, and not paying taxes, 
while staying hidden. 
 
 The way out of the locking 
mechanism is to either ob-
tain a waiver of the three and 
ten year bar, or to be grand-
fathered under INA 245(i).  
Let’s look at these two op-
tions. 
 
 First, the waiver. INA § 
212(a)(9)(B) provides that 
Attorney General (Secretary 
of Homeland Security under 
the new rules) has the sole 
discretion to waive the three 
and ten year bar for an alien 
who can demonstrate ex-
treme hardship to his/her 
spouse or parent as a result 
of the bar to reenter the US.  
According to the same sec-
tion, no Court has jurisdic-
tion to review this discre-
tionary decision of the Attor-
ney General (or as stated 
above, the decision of the 
Secretary of Homeland Se-
curity under the new rules).  
Depending on the adjudicat-
ing officer, obtaining a 

Immigration law is a fascinat-
ing area of law.  One of the 
reasons for this is the unusual 
and often harsh treatment of 
immigrants who violate immi-
gration laws, or become out of 
status.  Violation of immigra-
tion laws can occur as easy as 
filing a petition late, by one 
day.  One interesting concept, 
that often has harsh conse-
quences for immigrants, is what 
I call the locking mechanism of 
the INA.   Here is how it works. 
 
 Adjustment of Status is apply-
ing for, and obtaining legal per-
manent residence, or green 
card, while the applicant is 
physically present in the US.  
An alien who has entered the 
US legally but becomes illegal 
is unable to apply for Adjust-
ment of Status (with the excep-
tion of immediate relatives of 
US citizens).  An alien who 
enters the US without inspec-
tion, too, is ineligible for adjust-
ment of status. As a result, an 
alien who can not apply for 
Adjustment of Status, but other-
wise is eligible for legal perma-
nent residency, should leave the 
US, apply for an immigrant visa 
and be properly admitted to the 
US as a permanent resident. See 
generally, INA § 245 et seq. 
 
 On the other hand, an alien 
who has been unlawfully pre-
sent in the US for a period 
longer than 180 days, who 
leaves the US, is barred to reen-
ter the US for a period of three 
years.  Similarly, an alien who 
has been unlawfully present in 
the US for a period longer than 
one year, who leaves the US, is 
barred to reenter the US for a 
period of ten years. INA 
§212(a)(9)(B). 

“The way out of  
the locking 

mechanism is to 
either obtain a 

waiver of  the three 
and ten year bar, 

or to be 
grandfathered 
under INA 

245(i).”   

waiver of the 3 or 10 year 
bar can often be a very diffi-
cult hurdle to overcome. 
 
 Now, we look at INA 
§245(i).  Section 245(i) al-
lows an alien who is the 
beneficiary of an approvable 
and properly filed labor 
certification, or an immigra-
tion petition (generally, ei-
ther an I-130 or an I-140 
petition), filed before cer-
tain deadlines, to be able to 
file for adjustment of status, 
despite being unlawfully 
present in the US, provided 
the alien pays a penalty fee 
and files an additional form.  
These deadlines are either 
January 14, 1998; or April 
30, 2001 if the alien was 
physically present in the US 
on December 21, 2000.  
One should keep in mind 
that this is a simplified de-
scription of the grandfather-
ing concept under INA 
§245(i), and other prerequi-
sites and exceptions may 
apply in individual cases.  
See generally, INA § 245(i). 
 
 The two exceptions men-
tioned above are the two 
general options available to 
those who are stuck in what 
I call the locking mecha-
nism.  Keep in mind that 
like any other situation, 
exceptions may exist, and a 
competent immigration law-
yer may very well take ad-
vantage of such exceptions.  
Discussing novel exceptions 
are beyond the scope of this 
writing, so I leave it to that. 
 
 You may wonder, how on 
earth did this locking 
mechanism come about, 
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THE LOCKING MECHANISM  (Continued from page 2) 
residency, he will need to 
leave the US and obtain an 
immigrant visa.  Leaving the 
US renders him ineligible to 
re-enter the US, without a 
waiver, for 10 years. 
 
 Let’s put some icing on the 
cake and we call it a day.  
INA §212(a)(9)(C) is the 
subsection that gives the 10 
year bar a climax.  It makes 
it impossible for an alien 
subject to 10 year bar who 
leaves the US and then re-
enters the US without a 
waiver, to be able to live in 
the US legally.  No waiver 
exists for an alien who is 
inadmissible under INA § 
212(a)(9)(C). Now, that is 
what I call harsh.  I do not 
want to count the number of 
times that I saw a US spouse 
shed tears on my conference 
table when I let her/him 
know that her/his alien 
spouse is barred to legally 

anyway?  The Illegal Immi-
gration Reform and Immi-
grant Responsibility Act 
(IIRAIRA) was enacted on 
September 30, 1996.  This is 
the body of law that among 
other changes, amended 
INA §212 to include the 
subsection creating the three 
and ten year bar.  When 
IIRAIRA was enacted, the 
idea behind creating the 
three and ten year bar, I 
imagine, was to deter aliens 
from staying in the US ille-
gally.  Amazingly enough, 
during the same session, the 
lawmakers decided not to 
renew section 245(i) which 
at that time was a three year 
pilot program and did not 
require any grandfathering 
deadlines for an alien to be 
able to apply for adjustment 
of status. How this could 
make sense, is a question 
that I have not yet been able 
to find the answer to.  Be it 

as it may, IIRAIRA and the 
sunset of INA §245(i) gave 
birth to this monster: “the 
locking mechanism.”  As a 
result, millions of aliens 
who could otherwise be 
legal, are forced to remain 
in illegal status; and many 
families who could other-
wise have a normal life, 
live in hiding and fear. 
 
 An example would clarify 
the matter further.  Muhan-
dar is an Indian born, 24 
year old man.  He was 
brought to the US, without 
inspection through the Ca-
nadian border, by his par-
ents when he was a child.  
He is now married to Mary 
who is a born US citizen, 
and they have two children.  
Muhandar is not grand-
fathered under INA §245(i).  
Although as spouse of a US 
citizen, he is eligible for US 
residency, to obtain US 

stay in the US, essentially 
forever, under INA 
§212(a)(9)(C)! 
 
 It is like watching an enlight-
ening documentary on the 
Discovery Channel, where the 
majestic tiger hunts down a 
deer.  You see speed, attack, 
blood on the face of the tiger.  
It sure looks exciting to the 
viewer who is sitting on the 
couch or the team who makes 
the documentary.  But the 
poor deer is sure not having 
fun! 
 
 I have not yet figured out the 
reason behind some of our 
immigration laws.  The only 
thing I can think of is that our 
legislators must not know 
what it is like to be an immi-
grant in America.  Just like 
the documentary on Discov-
ery Channel, our immigration 
laws, too, are fascinating.  
Don’t you think so? 

Navigating the Department of Homeland Security:  Key 
Links 

 
• The Immigration and Naturalization Service (INS), an agency within the Department of 

Justice and overseen by the Attorney General, was the agency that administered all U.S. 
immigration laws prior to the September 11 attacks in 2001.  Following the attacks, effec-
tive March 1, 2003, Congress dissolved the Service.  All of the INS’s prior responsibilities 
were assumed by the new Department of Homeland Security.  The immigration responsi-
bilities assigned to DHS are 1) border patrol, 2) detaining and removing aliens, 3) immigra-
tion intelligence, 4) immigration investigations, 5) immigration inspections and 6) immigra-
tion adjudication and services.  DHS has created 3 separate units to address these functions. 

 
• Immigration and Customs Enforcement, called “ICE”, investigates document, identity, visa 

and immigration fraud, immigration violations and smuggling, and detains, prosecutes and 
removes undocumented aliens.  www.ice.gov 

 
• Customs and Border Protection apprehends aliens attempting to enter the U.S. without in-

spection or unlawfully and is especially charged with preventing terrorists from entering the 
country.  www.cbp.gov 

 
• Citizenship and Immigration Services, called “CIS,” administers all immigration and natu-

ralization adjudications.  These include immigrant visa petitions, naturalization petitions 
and applications for asylum and refugee status.  www.cis.gov 
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What is LAPP? 
welfare recipients, abused and 
neglected children, and migrant 
workers, patients with mental 
illness, and public housing resi-
dents, among many other cli-
ents.  Through their participa-
tion in LAPP, law firms have 
donated thousands of hours of 
attorney time and other  

resources, representing under-
served populations in all re-
gions of the United States. 

 LAPP operates under the 
direction and oversight of the 
ABA Litigation Section’s Pro-
Bono and Public Interest   
Practice Committee. 

 The Litigation Assistance 
Partnership Project (LAPP) is a 
project of the ABA Section of 
Litigation.  Created in 1989, 
LAPP works to link pro bono 
resources of private firms with 
legal service and public interest 
programs across the country.  
LAPP’s core function is to 
identify and place significant 
pro bono litigation with private 
law firms nationwide.  These 
are complex, often time-
consuming cases that require 
resources unavailable to public 
interest programs.  LAPP 
works with programs and is-
sues involving subject areas not 
handled by other national pub-

lic interest programs and 
clearinghouses.  LAPP also 
serves rural programs without 
local pro bono resources for 
major litigation and finds out-
of-state attorneys when neces-
sary because of local conflicts 
or other limitations.  LAPP is 
meant to complement, not 
replace, other pro bono re-
sources.   

 As a national clearinghouse 
for major pro bono litigation, 
LAPP fills a critical void facing 
legal services and public inter-
est programs.  Since its incep-
tion, LAPP has placed hun-
dreds of cases, on behalf of 
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How can a law firm participate? 
tor on a quarterly basis, or 
more frequently when major 
developments occur. 

 Accepting a LAPP referral 
gives a law firm an exciting 
opportunity to engage in sig-
nificant, cutting-edge pro bono 
litigation that in all likelihood 
would otherwise not be 
brought.  To volunteer to ac-
cept a LAPP referral, contact 
the LAPP Director. 

 LAPP cases are available for 
placement with any member of 
the ABA Section of Litigation, 
or with the member’s col-
leagues within the firm.  If a 
case cannot be placed with a 
Section member, LAPP will 
seek to place the case outside 
of the Section. 

 In some cases, the organiza-
tion referring the case may 
choose to establish a co-

counsel relationship with the 
attorney accepting the refer-
ral.  In other cases, the attor-
ney accepting the referral will 
have the sole responsibility for 
the matter.  The LAPP Direc-
tor can help facilitate the rela-
tionship between the referring 
organization and the pro bono 
attorney(s) if requested.  At-
torneys accepting LAPP refer-
rals provide updates of the 
case status to the LAPP Direc-
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How can I contact LAPP? 
 
 

Call, e-mail or fax LAPP at: 
 

 Nina E. Vinik, 
 Director 
Litigation Assistance 
Partnership 
Project 
 
P.O. Box 7077 

 Evanston, IL  60204 

 
Ph:  847-733-1855 
Fax:  847- 733-1857 
 
Email: 
Nvinik@abanet.org 
 
Or visit LAPP’s website, 
www.abanet.org/litigation/lapp/ 
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Lopez v. Ashcroft (M.D. Texas) 
This immigration class action challenges a practice in the San Antonio District of U.S. Immigration and Custom Enforcement of 
obtaining coerced stipulated orders of removal (which result in summary deportation) from non-citizens in custody, and the 
failure of immigration judges to hold hearings to determine whether the orders of removal are voluntary, knowing and intelli-
gent.  In July 2004, the District Court granted a motion to dismiss on the narrow ground that the Constitution and Depart-
ment of Homeland Security regulations do not require an unrepresented alien who has signed a waiver to be presented to an 
immigration judge for a voluntariness determination.  Meanwhile, Mr. Lopez’s individual case, seeking to reopen his removal 
proceedings, is on appeal to the 5th Circuit, which is considering the issue of whether the Constitution and DHS regulations 
require an unrepresented alien who has signed a waiver to be presented to an immigration judge for a voluntariness determi-
nation.  Jenner & Block is handling both cases (Dan Hurtado and Matt Basil), along with the Lawyers’ Committee for Civil 
Rights of Texas. 

Sample LAPP Immigration Cases 

Santillan v. Ashcroft (N.D. Cal) 
This nationwide class action challenges the Department of Homeland Security's failure to issue documentation to persons 
granted lawful permanent resident status in deportation proceedings.  John Dwyer, Maureen Alger, Michelle Rhyu and Reuven 
Chen of Cooley Godward are co-counsel for the plaintiffs along with Javier Maldonado and David Armendariz of the Lawyers’ 
Committee for Civil Rights Under Law of Texas. 



An Asylum Case as a Classroom 
By: Neel P. Parekh  

ence, including challeng-
ing assignments, daily 
training from exceptional 
attorneys, and client con-
tact.  In the spirit of the 
Firm’s commitment to 
pro bono, I responded to 
an email in the spring of 
2004, seeking an attorney 
to represent an applicant 
for asylum before the 
EOIR in New York.  I 
quickly jumped at the 
opportunity.  It was a few 
weeks later that another 
Latham associate and I 
met P. and began work-
ing on his case.  Now, 
nearly a year later, I can 
confidently convey that 
my experience as P.’s 
pro bono counsel has 
been and continues to be 
one of the most compel-
ling experiences I have 
had at the firm. 
 
Rewarding your soul.  At 
the core, the most tangi-
ble benefit of represent-
ing P. in his asylum pro-
ceedings (which still 
continue today) has been 
the prospect of securing a 
safe life for P. in the 
United States.  Like most 
pro bono matters, I am 
completely engaged and 
interested in P.’s case, 
during which I have the 
privilege to utilize my 
legal training and skills 
to help secure a better 
life for another person.  
Helping P. negotiate 
American law and grasp 

As a young attorney, I 
was driven to take on pro 
bono work for a familiar 
reason:  pro bono matters 
make lawyers feel and do 
good.  Through this work, 
we can give to the com-
munity and help individu-
als in need.  One likely 
needs no further motive 
to take on pro bono pro-
jects.  For that reason, I 
agreed to assist an Indian 
citizen’s attempt to obtain 
asylum in the United 
States.  As expected, that 
representation satisfied 
the soul.  But, as my case 
progressed, I became 
acutely aware of the other 
benefit of pro bono work 
— it provides phenome-
nal experiences and 
teaches young attorneys 
crucial lawyering skills. 

 
Mr. P. S. arrived in the 
United States under pecu-
l ia r  c i rcumstances .  
Unlike many Indian na-
tionals who travel to the 
U.S. to study, for busi-
ness, or to visit family, P. 
left his native Punjab and 
came to America in an 
attempt to escape those 
who kidnapped him and 
his father on multiple 
occasions.  It is unclear 
why his kidnappers tar-
geted P. or his father — 
P., then seventeen, knew 
only that they were de-
manding that he join an 
unidentified militant 
group or, in the alterna-

tive, pay a hefty ransom.  
Regardless of the harass-
ers’ motives, P. fled for 
safety to the United 
States on a bizarre jour-
ney that ended when local 
police apprehended him 
after he crossed the 
American border by foot 
in the dead of winter, 
having tramped for four 
hours through inches of 
Canadian snow.  P. al-
ready had spent several 
months in juvenile deten-
tion when I met him as 
his pro bono counsel in a 
conference room at the 
New York offices of 
Latham & Watkins LLP, 
far from the dangers of 
Punjab, but facing re-
moval proceedings before 
the Executive Office of 
Immigration Review 
(“EOIR”). 
 
The child of Indian immi-
grants myself, my “path” 
from India to the United 
States diverged dramati-
cally from P.’s experi-
ence.  My parents arrived 
in the country in the late 
1960s, raised two chil-
dren in suburban New 
York, and shepherded me 
through both college and 
law school.  After my 
studies, I joined Latham 
and handled a series of 
engaging criminal and 
civil antitrust enforce-
ment matters.  During my 
first year, I gained sub-
stantial litigation experi-
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In the spirit of the 
Firm’s commitment 

to pro bono, I  
responded to an 

email in the spring 
of 2004, seeking an 

attorney to  
represent an  
applicant for  

asylum before the 
EOIR in New York.  
I quickly jumped at 

the opportunity. 



An Asylum Case as a Classroom  
(continued from page 6) 

submitting an I-589 ap-
plication for asylum to 
authoring a trial memo-
randum, are substantial.  
That, in and of itself, con-
tinues to be a fantastic 
learning experience.  But 
in P.’s case, where certain 
facts made his claims for 
asylum unique, the draft-
ing opportunities also 
challenged my case team 
to think creatively, to 
analyze the limits of the 
relevant precedent and 
law, to craft novel argu-
ments, and to present 
them to the court.  As 
such, asylum proceedings 
provide precisely the 
written and intellectual 
experiences that drew 
many of us to law school 
and continue to drive us 
every day in our prac-
tices. 
 
Standing up?  Modern 
litigation often steams 
full speed toward settle-
ment or dismissal, never 
seeing trial.  Also, many 
hearings before judges 
are argued (quite appro-
priately) by senior attor-
neys whose own experi-
ences before courts made 
them seasoned advocates.  
As a result, for many jun-
ior associates, stand-up 
experience before a judge 
is rare.  Pro bono repre-
sentation fills the void by 
providing valuable oppor-
tunities to get associates 
into the courtroom.  For 

for a chance at a free life 
gives P. hope; it is pre-
cisely that hope which 
drives me in my work 
and paints a significant 
smile on my face  even 
before the EOIR issues a 
final ruling on P.’s case.  
While we hope for a fa-
vorable outcome, my im-
mediate reward is provid-
ing P. an opportunity he 
otherwise would not have 
had.  (Of course, a vic-
tory is more than wel-
come!) 
 
Lost in translation?  Be-
yond the personal reward, 
there are significant prac-
tice benefits that I, as a 
young lawyer, have ob-
tained from the asylum 
case and my work with P.  
The most obvious is the 
regular client contact.  
My colleagues and I met 
with our client a number 
of times to parse out his 
story and to dissect his 
case.  In those meetings, I 
learned valuable commu-
nication lessons.  Most 
importantly, I learned to 
avoid providing false  
expectations, to insist on 
clarity and honesty, and 
to communicate and re-
communicate to ensure 
that chatter becomes co-
gent ideas and mixed 
messages do not morph 
into missed opportunities.  
Although I know there is 
much more to learn, my 
representation of P. has 

certainly developed my 
client communication 
skills. 
 
Becoming management.  
As a junior associate, it is 
sometimes difficult to 
direct an entire case from 
start to finish.  Those 
management tasks are 
largely the purview of 
partners, counsel and sen-
ior associates.  However, 
with my pro bono asylum 
case, I am completely 
responsible for an entire 
litigation matter.  While 
there are supervisors 
available at all times to 
answer my questions and 
monitor my performance, 
I am ultimately account-
able for my client’s case.  
From drafting an intake 
memorandum and retain-
ing letter to providing the 
client with routine up-
dates and conferring with 
the Court and opposing 
counsel on scheduling, 
the case is my own.  Any 
failure to manage the case 
rests solely on my shoul-
ders.  As such, I have had 
a crash course in case 
management—lessons I 
otherwise might not have 
had so early in my career. 
 
Challenging the brain.  
My representation of P. 
also honed both my writ-
ing skills and my ability 
to think creatively.  The 
drafting responsibilities 
in an asylum case, from 
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P.’s asylum case, I ap-
peared in court three times, 
including an individual 
merits hearing during 
which I examined wit-
nesses on direct, defended 
witnesses on cross, and 
became more comfortable 
with asserting myself be-
fore a judge and opposing 
counsel.   

 
This stand up experience 
was critical for another 
reason.  It was my impres-
sion that the judges I en-
countered valued my will-
ingness to extend myself 
beyond my typical practice 
area and appear on a pro 
bono basis before the court.  
Perhaps simply because I 
was a volunteer attorney, 
they provided me with 
cushion room to correct 
mistakes, in some instances 
going so far as to suggest 
how I might rephrase a 
question to overcome an 
objection or to elicit spe-
cific testimony.  I can’t 
think of a better on-the-job 
training for a rookie attor-
ney.  While these were 
very real and serious pro-
ceedings, my stand up time 
before the court was at the 
same time a fantastic train-
ing ground before a judge, 
the ideal teacher for the 
future appearances I will 
make in federal, state or 
administrative courts. 
 
Training for the future of 
the firm.  While I grew as 
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An Asylum Case as a Classroom  
(continued from page 7) 

bono counsel.  Despite 
the possible outcomes, I 
take comfort in knowing 
that my asylum team and 
I acquired a personal 
stake in P.’s case and of-
fered our best efforts to 
assist his claim.  We hope 
for the best for P., but 
regardless of the final 
ruling, I will be sure to 
thank him for the valu-
able lessons I learned 
managing his case, and to 
let him know that, by tak-
ing me on as his pro bono 
counsel, he helped me 
become a better attorney.  

an attorney by represent-
ing P., my experience in 
P.’s case also serves the 
Firm at large.  Most firms 
focus extensively on at-
torney training.  After all, 
helping associates be-
come better lawyers en-
sures a strong future for 
any firm.  But while 
many institutions have 
formal educational pro-
grams and review proc-
esses geared for training, 
a strong pro bono pro-
gram can buttress the 
firm’s traditional training 
efforts by providing an-
other pedagogical tool to 

educate attorneys.  
* * * 

P.’s application for asy-
lum is still pending be-
fore the EOIR.  In a few 
months, I will return with 
my client to immigration 
court to hear the judge’s 
ruling.  If all goes well, 
P. will be able to live in 
the United States without 
the threat of deportation, 
thousands of miles from 
the dangers that faced 
him in Punjab.  Alterna-
tively, if the court rules 
against him, P. will no 
doubt pursue a strong 
appeal, perhaps with pro 

What Clients Want 
Christina Meyer Hinckley*  

imposed filing deadlines.  I mean 
any date, deadline or goal that 
has been set by your client, op-
posing counsel, or you.  For 
example, nothing is more irritat-
ing for a client to get answers to 
interrogatories for his review 
and signature the day before it 
has to be filed.  Watching those 
deadlines is your job, and you 
should get all documents and 
pleadings requiring your clients 
review and comment to them 
well before their due date so 
that they have time to work the 
review into their schedule.  Not 
doing so tells the client several 
things, none of them good, such 
as (a) you are hopelessly disor-
ganized, (b) you have many other  

Unlike some other commonly 
held beliefs, size isn’t everything 
when it comes to law firms.  
Although large law firms will 
always be needed for certain 
cases that require involvement 
of a significant number of attor-
neys and support staff (e.g. large 
antitrust cases, or large time 
constrained acquisitions or 
mergers) large law firms are not 
necessarily needed for the ma-
jority of legal problems.  As 
always, it is the quality of the 
legal counsel selected that is 
important.  Confirming the old 
saying that size isn’t what is 
important; it is what do with it. 

 

So what is it clients want from 
their lawyers?  There are some 
universal desires, regardless of 
the sophistication of the client 
or the complexity of the case.  
Clients will have these desires 
whether the firm has five attor-
neys or 500.  Some of these 

universal truths are: 

1. Know your area of exper-
tise.  There is no excuse for 
holding yourself out as an expert 
and not knowing your subject 
matter cold. 

2. Return phone calls.  Even if 
there is nothing to report, or 
you are waiting for opposing 
counsel to return a call, file a 
paper or take some other action, 
let your client know the status.  
If you don’t have time to pick up 
the phone personally have some-
one in your office (associate, 
paralegal, secretary) call and give 
the status of the case. 

3. As they say in aviation, 
don’t quit flying your air-
plane.  Stay ahead of the case 
or the matter that you are han-
dling for your client.  Know your 
deadlines, trial dates, mediation 
dates, or other critical dates, and 
think ahead concerning them.  By 
deadlines, I don’t mean court 
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Neel P. 
Parekh is an 
associate at 
Latham & 

Watkins LLP 
in New York. 

“There are  
several universal 

desires,  
regardless of the 
sophistication of 
the client or the 

complexity of the 
case.  Clients will 

have these de-
sires whether the 
firm has five at-
torneys or 500.” 



What Clients Want (continued from page 8). 

“Pollyanna.”  You can ob-
ject to a course of action 
and voice your concerns, 
but once the client makes 
the decision, accept it with 
good graces and move on. 

8. (Staying with the sand-
box theme)—– be polite 
to opposing counsel.  
Even if you disagree, be 
polite.  You gain nothing by 
being rude. 

9. Speak English.  Using 
overly legalistic language is 
pretentious and will not 
help your client’s under-
standing of the issue, which 
can only work to your 
detriment.  Don’t use Latin, 
unless you absolutely have 
to.  Using Latin will only 
impress dead Romans and 
some Latin professor. 

10. Be Proactive.  Get to 
know your client’s business 
plans and objectives.  Help 
him run a better, more cost 
effective business. 

11. Always be sensitive to 
costs.  Your client can’t 
pay if he is not in business. 

12. Dress Professionally.  
Your client is paying you 
hundreds of dollars per 
hour for your advice, so 
look like a professional.  I 
personally think that casual 
dressing has gotten out of 
hand. 

13. And this should not 
have to be said, but at 
all times be Ethical and 
Forthright.  Even if it 
means giving your clients 
news or answers they may 
not want to hear, in the 
long run they (and you) will 
be better for it. 

 

None of the above is dependent 
on size but this is what clients 
want.  Small  law firms and solo 
practitioners can deliver the 
same, if not better, quality of 
service to their clients as the 
large firms by following these 
simple, practical rules. 

things more important than you 
client’s case to work on, (c) you 
don’t care, or (d) you have too 
much work to do and are not 
adequately staffing your office to 
properly address your clients’ 
work. 

4.Communicate, Communi-
cate, and Communicate.  
Communication does not need 
to be in the form of lengthy 
memos or letters.  In fact, your 
client will probably not want to 
pay for lengthy memos or let-
ters.  But keep the client con-
stantly informed of the status of 
the case—changes in strategy, 
changes in negotiation, trial or 
deposition dates, the results of 
an important deposition or hear-
ing.  The communication can 
take the form of voice mails, 
telephone conversations, or 
emails.  At the very beginning of 
your relationship with a client, 
you should establish communica-
tion “protocols” so that the 
methods of communication are 
the ones your client prefers.  Be 
particularly diligent about com-
munications regarding deadlines.  
Your client will expect to hear 
from you concerning them.  Even 
if all that happens and theres  an 
extension or continuance—
communicate that to your client. 

5. Plan ahead.  Give your 
client options and have 
contingency plans. 

6. Don’t do what I call the 
“duck and cover.”  By 
that I mean 

 a) Don’t  “duck” giving 
your client an honest 
opinion of what you 
think that he/she 
should do— even if it is 
not an entirely “legal” 
issue.  In particular don’t 
hide behind the classic line 
“It’s a business decision”.  
Ultimately your success 
depends on your client’s 
success, and a 

 good client/lawyer rela-
 tionship has the client  
 respecting his counsel’s 
 knowledge and judgment 
 about your client’s bus-

 nessess, not just “legal” 
 issues.  Your client’s prior-
 ity is his business, and legal 
 matters are either only a 
 tool to reach a business 
 goal or an obstacle threat-
 ening his business.  You 
 must also accept that you 
 will have to give your 
 opinion even though some 
 issues are open or un
 known.  That is why they 
 call it a judgment call and 
 ultimately that is what 
 your client is paying you 
 for. 

 b)  Don’t “cover” your 
 down side with un
 necessary caveats.  Par
 ticularly, if it is after the 
 fact, DO NOT SAY “I was 
 afraid this would happen” 
 or “As you remember, I 
 told you this would hap
 pen.”  If you are facing a 
 situation that  requires a 
 judgment call,  explain that 
 to your client, 

 and then go through the 
 possible good and bad 
 outcomes.  The time to 
 discuss the downside is at 
 the time of making deci-
 sion.  If there is a bad re-
 sult, then deal with it, but 
 don’t look like you are 
 constantly reminding your 
 client of how smart you 
 are– in retrospect.  Par-
 ticularly don’t voice these 
 sentiments if you did not 
 cogently outline the possi-
 ble downsides at the time 
 the decision was made. 

7. “Play nicely in the sand-
box.”  In other words, 
don’t sabotage your co-
counsel or other people 
you need to work with on 
a project.  The client only 
cares about getting good 
results on a particular task, 
and if you pitch in and are a 
team player, the client will 
appreciate your efforts 
much more and be inclined 
to give you more work in 
the future.  This doesn’t 
mean you have to be a 

 

“Speak English.  Using 
overly legalistic language 
is pretentious and will 
not help your client’s un-
derstanding of the issue, 
which can only work to 
your detriment.”  
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*Editors’ Note: While this 
article was developed by 
attorneys practicing in a dif-
ferent field, many of our 
members practice in the 
small or solo firm settings in 
which these rules should be 
useful, particularly those who 
assist employers with immi-
gration issues. 
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girl from their native land to 
another country and enslave 
her as a domestic worker. 
 

Trafficked persons can be 
found in almost every indus-
try where cheap labor is in 
demand: bars, restaurants, 
throughout the food industry, 
hotels, agricultural work, 
factories, service industries 
such as nursing homes, 
amusement parks, cleaning 
services, the illicit drug 
trade, domestic work, the sex 
trade, begging and mail or-
der bride schemes. And even 
though trafficking is a clan-
destine activity, trafficked 
persons can be right before 
our eyes working in restau-
rants or hotels, or begging on 
the street. 
 

Trafficking is fueled by 
highly restrictive immigra-
tion policies that make it 
difficult for people to cross 
borders for work and to im-
prove their lives. Poor labor 
conditions are fertile grounds 
for trafficking to thrive. 
Where workers’ rights are 
weak or ignored and where 
labor practices and working 
conditions are shoddily po-
liced, it is easy for traffickers 
and their victims to remain 
undetected. 
 
Traffickers prey on the most 
vulnerable among us, such 
as the very young or the very 
old, people who are poor, 
suffer disabilities, are illiter-
ate or unable to speak Eng-
lish (or the language of the 
place to which they are traf-
ficked), or are displaced due 
to war or political or eco-
nomic instability. While 
men, women and children 

Hundreds of thousands– if 
not millions– of women, 
men, and children are bought, 
sold and enslaved across the 
globe.  Their bodies and spir-
its are broken in brothels, 
factories, and fields.  One 
estimate is that over 700,000 
persons are trafficked glob-
ally each year.  The US Gov-
ernment estimates that be-
tween 18,000 and 20,000 
persons are trafficked in the 
United States.  However, 
owing to the clandestine na-
ture of trafficking, and the 
way which its victims are 
hidden and controlled, it is 
impossible to give exact 
numbers as 
to the scope and extent of 
human trafficking. 
 

No nation or state is com-
pletely free from the presence 
or implication of this horrific 
phenomenon, although in 
some places it is much worse 
than others. Poorer parts of 
the world, or ‘countries of 
origin’ are hotbeds for 
recruitment of victims, and 
other countries are ‘transit’ 
nations, as it is through them 
that traffickers transport their 
victims. Wealthier, stable 
countries, such as the United 
States and those of the United 
Kingdom, are ‘destination’ 
countries. But, there are few 
hard and fast rules as to the 
recruitment and exploitation 
of people – legal citizens of 
richer, destination countries 
are also recruited and 
trafficked within their own 
borders. 
 

What is human trafficking? 
Human trafficking has been 
defined in a variety of ways 
in international and national 

laws. Most definitions have 
the same essential elements. 
First, persons must be re-
cruited, transported, har-
bored, transferred or ob-
tained, through force or coer-
cion, fraud or other kind of 
deceit or abuse of power. The 
victims must be forced into 
some form of labor or ex-
ploitative activity. Some laws 
are general and cover any 
type of labor or slavery in-
cluding involuntary servitude, 
debt bondage and menial 
labor; others explicitly in-
clude 
in the definition of trafficking 
general labor, sexual 
exploitation or sex trafficking 
and organ removal. The 
United Nations Protocol to 
Prevent, Suppress, and Pun-
ish Trafficking in Persons, 
especially Women and Chil-
dren and, in the United 
States, the Victims of Traf-
ficking and Violence 
Protection Act of 2000 
(VTVPA) are good definition 
examples. 
 

Traffickers and victims 
Traffickers vary widely in 
terms of the scope and 
sophistication of their opera-
tion, dangers posed and 
organization. Traffickers can 
be part of sophisticated 
organized crime syndicates 
and may regularly transport 
scores of people through the 
airports and across borders, 
forcing them into prostitution 
or the drug or weapons trade. 
Traffickers can be farm labor 
contractors who recruit poor 
and drug-dependent men 
from local homeless shelters 
or they can be the married 
couple who bring a teenaged 

The U.S. government esti-
mates that between 18,000 
and 20,000 persons are 
trafficked in the United 
States. 
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“And even 
though trafficking 
is a clandestine 
activity, 
trafficked 
persons can be 
right before our 
eyes working in 
restaurants or 
hotels, or begging 
on the street.” 

Human Trafficking:  Seeking to Expose and End 
Modern Day Slavery 
By:  Robin Hassler Thompson 



Human Trafficking (continued from page 10) 
some have completed their 
sentences and have been 
released, and others are still 
at large. Their former vic-
tims, who were key wit-
nesses for the prosecution, 
are living not only with the 
physical and emotional 
scars from their captivity, 
but also with the danger that 
the traffickers pose. 
 
The interviews of these 
women focused not on the 
horrors of their past, but 
rather on how they might 
have been helped during 
their captivity and after 
wards. Researchers con-
cluded after the interviews 
that individuals from a wide 
range of governmental and 
non-governmental organiza-
tions must understand traf-
ficking, know how to iden-
tify and assist trafficked 
persons and begin to de-
velop relationships so that 
they can work within com-
munities to meet a victim’s 
needs. 
 

The women interviewed 
received help from law 
enforcement officers and 
advocates, immigration ad-
vocates, the local domestic 
violence shelter, interpret-
ers, mental health counsel-
lors, local pro bono attor-
neys, health care providers, 
employment assistance pro-
grams and refugee service 
providers. They, and others 
such as the faith commu-
nity, local businesses and 
‘good Samaritans’, are also 
important to a victim’s 
safety, rescue and restora-
tion. 
 

However, just as some 

are all trafficked, most agree 
that women and children are 
especially vulnerable owing 
to their relative lack of 
power and pervasive gender 
inequities that subordinate 
women (and children) to 
men politically and economi-
cally. For instance, anti-
trafficking groups report that 
in places like Burma and 
Thailand, girls are more 
‘expendable’ and less valued 
than boys and so are sold to 
traffickers by their parents. 
Girls are also less likely to 
receive an education so the 
girl child’s job prospects 
may well never go beyond 
prostitution or the most  
menial labor. 
 

Legal remedies and other 
responses 
 

The most effective laws will 
approach human trafficking 
comprehensively, offering 
relief to victims, punishing 
traffickers and helping to 
create comprehensive com-
munity responses to it such 
as public awareness cam-
paigns, targeted professional 
training and other means to 
create an across the board 
understanding of the reality 
of human trafficking.  In the 
United States, the VTVPA 
created federal trafficking 
crimes, provides specific 
immigration relief and public 
benefits for victims of traf-
ficking, funds organizations 
and communities to assist 
victims of trafficking and 
has slowly begun to create a 
greater public awareness of 
human trafficking. The Act 
mandates that the Depart-
ment of State report annually 
on the level of trafficking 

activity around 
the world, and the Govern-
ment can withhold aid to 
nations who fail to make 
significant efforts to address 
human trafficking. While 
this relatively new law is a 
good beginning in terms of 
a national response, there is 
much more to do to imple-
ment it and to support anti-
trafficking activities in the 
United States. 
 
Clearly, legal reforms are 
important to combating and 
ending modern-day slavery, 
but attitudinal changes, 
prompted by greater public 
awareness, are crucial to 
longterm reform. To that 
end, the Center for the Ad-
vancement of Human Rights 
at Florida State University 
has just completed the first 
year of a multi-year human 
trafficking project. As part 
of this project, researchers 
interviewed a number of 
women who were victims of 
one of the most infamous 
trafficking rings in the 
United States. Members 
of this ring systematically 
recruited women and chil-
dren from Mexico through 
deceit and trickery and en-
slaved them in brothels 
throughout Florida and the 
south-eastern United States. 
These women and girls 
were forced into prostitu-
tion, regularly beaten and 
raped and held as prisoners 
in despicable living condi-
tions, where they suffered 
years of physical and emo-
tional brutality at the hands 
of their traffickers. Several 
of the traffickers were con-
victed and are serving time, 

“Clearly, legal reforms are 
important to combating and 
ending modern-day slavery, 
but attitudinal changes, 
prompted by greater public 
awareness, are crucial to 
long-term reform.”  
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Human Trafficking (continued from page 11) 

portantly, always providing 
for that person’s security.  
Strict confidentiality is 
crucial to a victim’s safety. 
 
Working together 
 
How can communities work 
together to respond to traf-
ficking? The first step is 
training and awareness. A 
law enforcement officer 
who raids a brothel has to 
understand that the women 
working there may in fact 
be victims of trafficking, and 
so should treat them as 
such, and not arrest 
them or turn them over to 
immigration officials for 
deportation. Health care 
providers have to be alert to 
the signs of trafficking so 
that, just as with victims of 
domestic violence, they 
should know how to access 
safe and competent transla-
tors, talk to the person alone 
(outside earshot and eyeshot 
of any ‘husband’ or 
‘friend’), ask about 
injuries and needs non-
judgmentally and make 
competent referrals. 
 
Whether by assisting a traf-
ficked person directly, 
learning about national and 
international laws on traf-
ficking, supporting local 
organizations that advocate 
on behalf of trafficked per-
sons, auditing businesses to 
insure trafficked labor is not 
present, being a ‘good Sa-
maritan’ and keeping 
an eye out for and knowing 
how to assist enslaved do-
mestic workers who are 
often isolated in private 
homes to labor practices, 

agencies and people came 
together for these victims, 
there were others who did 
not. The women reported 
that the traffickers always 
accompanied women to 
public health clinics and 
health care personnel did 
not speak to them alone, nor 
were any health profession-
als able to speak Spanish. 
The trafficked women and 
girls watched Spanish lan-
guage television and learned 
that calling ‘911’ on the 
telephone brought police 
help. However, when they 
surreptitiously found a 
phone and plugged it in, 
emergency dispatch opera-
tors could not speak Spanish 
and did not understand that 
the person making three 
‘911’ emergency calls was a 
woman who was being held 
in slavery. Emergency 
responders also could not 
speak Spanish and when 
they arrived at the scene, 
they were intercepted and 
lied to by the traffickers. 
The victim gave up after the 
third 911 call, unable to 
communicate to operators or 
the police and afraid to take 
further risks. In addition, at 
least one neighbor who 
knew of the women’s im-
prisonment never called 
authorities. 
 
To avoid missing rare and 
important intervention 
opportunities like these, 
people and organizations 
that have a role in assisting 
victims should establish 
regular communications and 
build comprehensive col-
laboration on local and re-
gional levels. Trafficked 

persons often suffer multi-
ple victimizations and have 
a plethora of needs: an 
enslaved farm laborer might 
also be raped by the crew 
boss, may have never had 
health or dental care and 
may be functionally illiter-
ate. Those who assist them 
must work within multiple 
systems. For instance, vic-
tims may need help negoti-
ating the legal system as 
there may be criminal cases 
pending as well as immigra-
tion relief and civil causes 
of action for lost wages and 
benefits available. Victims 
will also need to access the 
social services system, as 
they may be eligible for 
public benefits and job 
training. 
 
It is also important for those 
who work with victims to 
understand that effective 
advocacy means providing 
the trafficked person with 
safety and full information 
about their options and the 
consequences of decisions 
they are making. 
 
The simple act of calling the 
authorities can place a vic-
tim in danger and all care 
should be taken to evaluate 
the impact of each contact 
and each step that victim 
takes. Attorneys and legal 
advocates, in particular, 
have a special duty to act 
on behalf of that victim with 
his or her consent and in 
ways that provide the victim 
with access to rights and 
benefits to which he/she is 
entitled. This means re-
sponding to each person as 
an individual and, very im-

Advocates who work with 
victims of human trafficking 
must be able to provide the 
trafficking victim with “safety 
and full information about 
their options and the conse-
quences of decisions they are 
making.” 
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Human Trafficking (continued from page 12) 

everyone has a responsibil-
ity here. We must under-
stand human trafficking, 
learn about what we can do 
to help its victims and end it 
by holding its perpetrators 
accountable and by elimi-
nating the conditions in the 
world community that con-
ceal, fuel and support it. 
 
Note 
 

1. Section 103(8) of the 
Victims of Trafficking and 
Violence Protection 
Act of 2000 defines a 

‘severe form of trafficking’ 
as: 
 (a) sex trafficking in 

which a commercial sex 
act is induced by force, 
fraud or coercion, or in 
which the person in-
duced to perform 

 such act has not attained 
18 years of age;  

  

  or 
 

(b) the recruitment, har-
boring, transport, provi-
sion or obtaining 

 of a person for the pur-
pose of subjection to 
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Myths and Facts 
Highly Educated Foreign Professionals: Separating Myth from Fact 
Reprinted with permission from the American Immigration Lawyers Association 

107,000 less than the 
number submitted during 
the previous fiscal year.  
By the end of FY 2002, 
only 79,000 applications 
approved for H-1B visas 
were subject to the nu-
merical cap— a dramatic 
decrease from the 
195,000 visas permitted 
under this category.  Fur-
thermore, at the height of 
the usage, H-1B profes-
sionals comprised les 
than one tenth of one per-
cent of the U.S. workforce 
of  more than 127 million 
people.  
 

MYTH:  H-1B profes-
sionals reduce the num-
ber of American jobs. 

 REALITY: By help-
ing to develop new prod-

Highly educated foreign 
professionals (commonly 
known as H-1B profes-
sionals) infuse U.S. com-
panies with needed tal-
ent, increase innovation 
and help to revitalize our 
economy.  Despite these 
benefits, opponents of 
the program raise allega-
tions that are not based 
in fact and do not reflect 
the realities of the H-1B 
visa program.  Below we 
shatter the most common 
of these myths with the 
real facts. 
 

MYTH:  The H-1B visa 
is an Information Tech-
nology visa. 

REALITY: The H-1B 
program was created in 
1952 to provide American 

employers with access to 
highly educated foreign 
professionals who have 
unique knowledge in spe-
cialized areas.  H-1B pro-
fessionals work in all sec-
tors of the economy as 
accountants, architects, 
teachers, lawyers, doc-
tors, engineers, research-
ers, and in many other 
professional occupations, 
including information tech-
nology fields. 
 

MYTH:  H-1B profes-
sionals are flooding our 
markets. 

 REALITY: Because 
the number of H-1B visas 
requested is sensitive to 
market demand, the num-
ber of applications submit-
ted in FY2002 was 

Immigration Litigation Committee 

Co-Chairs 
Karen Grisez 
Fried, Frank, Harris, Shriver &  
Jacobson LLP 
 
JoNel Newman 
Florida Legal Services, Inc. 
 

Newsletter 
Amir M. Farzaneh, 
Farzaneh & Chase, PLLC 
 

Mónica Ramírez 
Migrant Farmworker Justice Project 

Programs 
Margaret Stock 
United States Military  
Academy 
 

Website/Technology 

Daniel J. Messina 
Law Office of Daniel J. Messina 
 

Barton A. Bixenstine 
Ulmer & Berne 
 

Membership 
Jacqueline Bucar  
Tyler Cooper & Alcorn, LLP 

 
 

Wanted: 
Motivated Individuals 

to add Energy and 
Creativity to the  

Immigration Litigation 
Committee 

 

Contact: 
Karen Grisez, 

GriseKa@ffhsj.com 
 

ucts and services and ena-
bling companies to expand 
their client base, H-1B pro-
fessionals create jobs for 
American workers. 
 

MYTH:  H-1B workers 
are “indentured servants” 
who are trapped by an em-
ployer. 

 REALITY: H-1B pro-
fessionals are able to 
change jobs as soon as 
another employer files a 
visa petition for them. (This 
portability provision does 
not affect the length of time 
that the H-1B visa workers 
may remain in the United 
States.)  Thus, if their origi-
nal job is unsatisfactory, H-
1B visa holders may 
change jobs in a similar 
manner to a U.S. worker. 
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