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Like a fish out of water. That is how
most insurance coverage litigators
feel when they find that their insur-
ance coverage dispute has been sub-
sumed in a bankruptcy case. And
most bankruptcy lawyers feel the
same way when they find that the
success of their bankruptcy case
may rise or fall on the outcome of
an insurance coverage dispute.

With the recent rash of bank-
ruptcy cases—especially those
involving asbestos or other mass
torts—the availability of insurance
assets has become the central focus
of an increasing number of cases.
Insurance coverage disputes pend-
ing at the time of filing must be
transplanted into the bankruptcy
case to determine whether the pro-
ceeds of insurance policies will be
available for distribution to credi-
tors. Moreover, the impact of the
bankruptcy case itself may create
new disputes over the parties’ rights
and obligations under existing
insurance policies as well as settle-
ments of prior insurance coverage
disputes. Under the intense pressure
of attempting to satisfy claims in
the bankruptcy case, debtors and
claimants are increasingly turning
to new and aggressive litigation
strategies to expand otherwise limit-
ed insurance coverage. 

Because of these dynamics,
insurance coverage disputes will be
increasingly decided in the con-
text of bankruptcy cases, whether
the parties like it or not. Like any
external change that requires
adaptation to a new environment,
the need to litigate insurance cov-
erage disputes in the context of
bankruptcy cases presents both

danger and opportunities.
Although a bankruptcy filing may
complicate the litigation of an
insurance coverage dispute, skillful
practitioners who understand the
mechanisms of bankruptcy juris-
diction can turn these complexi-
ties to their strategic and tactical
advantage. This article reviews
five mechanisms—withdrawal of
the reference, transfer of venue,
removal, remand, and absten-
tion—that may be employed in
attempts to control the course of
insurance coverage litigation in
bankruptcy cases.

Bankruptcy Court
Jurisdiction Issues

Pursuant to 28 U.S.C. § 1334(b),
the district courts enjoy “original,
but non-exclusive, jurisdiction of all
civil proceedings arising under title
11, or arising in or related to cases
under title 11.”1 Because a debtor’s
insurance policies are considered
“property of the estate,” actions to
determine coverage under these
policies, at a minimum, “arise in or
relate to” the debtor’s bankruptcy
case and thus fall within the broad
bankruptcy jurisdiction conferred
on the district courts by 28 U.S.C. §
1334(b). Pursuant to 28 U.S.C. §
157(a), “[e]ach district court may
provide that any or all cases under
title 11 and any or all proceedings
arising under title 11 or arising in or
related to a case under title 11 shall
be referred to the bankruptcy judges
for the district.” All district courts
have established procedures under
28 U.S.C. § 157, either by local rule
or standing orders of reference, by
which bankruptcy-related matters

are automatically referred to the
bankruptcy court for the district. 

The scope of the bankruptcy
court’s authority to preside over
such matters is determined by 28
U.S.C. § 157(b) and (c), which
codify the “core”/“noncore” dis-
tinction enunciated in Northern
Pipeline Construction Co. v.
Marathon Pipe Line Co.:2

1. in “core” proceedings,
defined by 28 U.S.C. §
157(b), the bankruptcy court
has the power to render a
final judgment; and 

2. in “noncore” or “related to”
proceedings under 28 U.S.C.
§ 157(c), the bankruptcy
court can only make a rec-
ommendation subject to
review and approval by the
district court unless the par-
ties otherwise consent.

A nonexhaustive list of exam-
ples of “core” proceedings is provid-
ed at 28 U.S.C. § 157(b)(2).
Generally, “ ‘[a] proceeding is core
[1] if it invokes a substantive right
provided by title 11 or [2] if it is a
proceeding, that by its nature, could
arise only in the context of a bank-
ruptcy case.’”3 Courts may also take
into account “(1) whether the con-
tract is antecedent to the reorgani-
zation petition; and (2) the degree
to which the proceeding is inde-
pendent of the reorganization.”4

Some jurisdictions, like the First
Circuit Court of Appeals, interpret
“core” proceedings more broadly
than others, for example, the Ninth
Circuit Court of Appeals.5 As a
practical matter, it would be
extremely difficult to argue that an
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action commenced before the bank-
ruptcy filing, such as a prepetition
insurance coverage dispute, “could
arise only in the context of a bank-
ruptcy case.” In contrast, case law
defines the “related to” concept,
stating “an action is related to the
bankruptcy if the outcome could
alter the debtor’s rights, liabilities,
options, or freedom of action
(either positively or negatively) and
which in any way impacts upon the
handling and administration of the
bankrupt estate.”6 “[E]ven a pro-
ceeding which portends a mere con-
tingent to tangential effect on a
debtor’s estate” is “related to.”7 In
other words, as long as an action
could conceivably affect the amount
of property available for distribution
to creditors or otherwise impact the
bankruptcy, it is “related to,” even if
it is also possible that the proceed-
ing will ultimately have no effect on
the bankruptcy.8 Accordingly, a
broad interpretation of “related to”
jurisdiction is appropriate.9 Recent
attempts by some courts to retreat
from a broad definition of “related
to” jurisdiction, such as by restrict-
ing it to situations where “the
allegedly related lawsuit would
affect the bankruptcy proceeding
without the intervention of another
lawsuit,” have been criticized as
“contrary to more pervasive authori-
ty . . . indicat[ing] that jurisdiction
over a third party action exists
where a claim for indemnification
or contribution arising from that lit-
igation has a conceivable effect on a
bankruptcy proceeding.”10

In bankruptcy, “liability insur-
ance provides an additional fund
with which to pay certain creditors,
freeing up the actual bankruptcy
estate to the extent there are liabili-
ty insurance proceeds.”11 Some
courts may find that this effect
alone establishes “noncore, related
to” jurisdiction in disputes involving
a debtor’s insurance coverage.12

Other courts have found “related to”
jurisdiction over a debtor’s non-
bankrupt affiliates’ insurance poli-
cies based on the identity of interest
created by shared insurance between

a debtor and its nonbankrupt affili-
ates where a finding of liability
against the affiliates would deplete
the funds available under the insur-
ance policy and thereby affect the
amount available for the estate.13

Most recently, however, the Third
Circuit Court of Appeals in In re
Combustion Engineering refused to
find “related to” jurisdiction where
the record contained insufficient
findings of fact regarding the terms,
scope, or coverage of allegedly
shared insurance policies.14

As discussed more fully below,
the “core”/“noncore” distinction is
a key factor. The majority of courts
have held that insurance coverage
actions are “noncore” proceedings
where the claim for coverage arose
before the filing of the bankruptcy
case.15 A minority of courts, how-
ever, has found that insurance cov-
erage actions, including an action
to determine whether an insurance
policy is property of the debtor’s
estate, may be core “when the
results of such determination . . .
are central to the possible success
or failure of any reorganization” or
where “ownership of the cash and
rights over insurance policy pro-
ceeds would still greatly impact
the distribution of assets to credi-
tors if the [d]ebtor’s plan is for an
orderly liquidation of assets.”16

An exception is found in some
cases involving coverage claims that
arise postpetition. Because of the
impact of claims arising postpetition
on the administration of the estate,
some courts have held coverage
claims arising postpetition to be
“core” proceedings.17 In some cases,
this rule has been extended to cov-
erage claims first arising postpetition
but made under prepetition policies
for prepetition occurrences.18 Where
the impact of prepetition insurance
contracts on “core” bankruptcy
functions is sufficiently significant,
as where insurance proceeds repre-
sent the only potential source of
recovery for personal injury
claimants, some courts have desig-
nated as “core” declaratory judgment
proceedings to determine a settle-

ment trust’s rights to such proceeds.
In contrast, “[w]here insurance pro-
ceeds would only augment the assets
of the estate for general distribution,
the effect on the administration of
the estate is insufficient to render
the proceedings core.”19

Withdrawal of the Reference
A threshold issue is whether the
insurance coverage dispute should be
litigated in the bankruptcy court in
the first place. If not, how can it be
moved to another court? A common
perception exists, among lawyers for
insurers at least, that the institution-
al biases of bankruptcy courts make
district courts much more hospitable
forums in which to litigate insurance
coverage disputes. As such, with-
drawal of the reference is often the
first tactic to be employed.20 Local
rules of procedure and standing
orders of reference, promulgated on 
a jurisdiction-by-jurisdiction basis,
automatically refer bankruptcy-relat-
ed matters to the bankruptcy courts.
Often in insurance coverage dis-
putes, however, it may be necessary
or advantageous to withdraw the ref-
erence.

Pursuant to 28 U.S.C. §
157(d),

[t]he district court may with-
draw, in whole or in part, any
case or proceeding referred
under this section, on its own
motion or the timely motion of
any party, for cause shown. The
district court shall, on timely
motion of a party, so withdraw a
proceeding if the court deter-
mines that the resolution of the
proceeding requires considera-
tion of both title 11 and other
laws of the United States regu-
lating organizations or activities
affecting interstate commerce.

No definition of “timely” is
provided. Some courts may set a
deadline by local rules, while oth-
ers may consider timeliness on a
case-by-case basis.

In considering motions to with-
draw the reference, courts consider
various goals, including
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1. promoting uniformity in
bankruptcy administration,

2. reducing forum shopping and
confusion,

3. fostering economical use of
the debtors’ and creditors’
resources, and

4. expediting the bankruptcy
process.21

However, “the most important of
the factors to consider in determin-
ing whether permissive withdrawal is
appropriate is whether the . . . pro-
ceeding sought to be withdrawn is
core or non-core.”22 Withdrawal of
the reference typically occurs in
“noncore, related to” proceedings,
although a court may decline to
withdraw the reference even as to a
“noncore” dispute when other fac-
tors—such as the bankruptcy court’s
familiarity with the parties and issues
and other considerations of efficien-
cy and uniformity—favor the bank-
ruptcy court’s continued involve-
ment.23 While, in rare instances,
judicial economy may justify with-
drawing the reference in “core” pro-
ceedings, there is a strong presump-
tion against it.24

Withdrawal of the reference
may be appropriate in insurance
coverage litigation where the cov-
erage dispute involves federal laws,
such as environmental statutes,
that the district court would be
better equipped to litigate than
the bankruptcy court. Similarly,
withdrawal of the reference may
be appropriate where the insur-
ance dispute is “entirely severable
from the bankruptcy.”25 Indeed,
withdrawal will be mandatory if
the court “make[s] an affirmative
determination that resolution of
the claims will require substantial
and material consideration of
non-code statutes.”26

Courts are split on whether a
jury trial request mandates with-
drawal of the reference. Whereas
some courts have ruled that cause
to withdraw reference “automati-
cally exists” where jury trial has
been requested because 28 U.S.C.
§ 157(e) requires consent of all

parties to conduct jury trial in
bankruptcy court, others have
ruled that withdrawal of reference
will not always be triggered merely
by request for a jury trial or the
existence of state law issues.27 Even
when a jury trial has been request-
ed, the bankruptcy court might
find it to be unnecessary and
therefore decline to withdraw the
reference.28 Moreover, the mere
presence of a nonbankruptcy issue
does not, however, mandate with-
drawal. Interpretation, rather than
mere application, is required.29

Withdrawal of the reference may
be either the end goal or the start-
ing point for transferring venue to
another jurisdiction entirely.

Transfer of Venue
Strategic or tactical reasons might
explain why a party to insurance
coverage litigation may want venue
of the case transferred to a district
court other than the district court
in which the bankruptcy case is
pending. In such an event, that
party may move to transfer venue.
Pursuant to 28 U.S.C. § 1412, “[a]
district court may transfer a case or
proceeding under title 11 to a dis-
trict court for another district, in
the interest of justice or for the con-
venience of the parties.” To main-
tain consistency with 28 U.S.C. 
§ 1334(b), discussed above, some
courts have construed the phrase
“under title 11” to limit the avail-
ability of 28 U.S.C. § 1412 to
“core” proceedings, stating that 28
U.S.C. § 1404(a) applies in “non-
core, related to” actions.30

In determining venue transfer
motions under 28 U.S.C. § 1412,
“there has developed a strong pre-
sumption that civil proceedings
should be tried in the court in
which the [bankruptcy] ‘case’ is
pending, the ‘home’ court.”31 In
considering whether a transfer of
venue under 28 U.S.C. § 1412 is
appropriate, “[t]he most important
factor is whether the transfer of
the proceeding would promote the
economic and efficient administra-
tion of the estate.”32

A second potential authority 
for transfer stems from 28 U.S.C. 
§ 1404(a), which provides “[f]or the
convenience of parties and witness-
es, in the interest of justice, a dis-
trict court may transfer any civil
action to another district or division
where it might have been brought.”
By its terms, 28 U.S.C. § 1404(a)
permits transfer of an action only to
other districts where that action
might have been brought.33

A third potential authority for
transfer stems from 28 U.S.C. §
157(b)(5), which provides that

[t]he District court shall order
that personal injury tort and
wrongful death claims shall be
tried in the district court in
which the bankruptcy case is
pending, or in the district court
in the district in which the
claim arose, as determined by
the district court in which the
bankruptcy case is pending.

By its terms, this venue transfer
provision is limited to personal
injury and wrongful death claims,
such as those that may arise in a
mass tort bankruptcy case.34

Although the express language of
28 U.S.C. § 157(b)(5) appears
rather permissive, some courts have
in fact construed this transfer provi-
sion quite narrowly. A recent Fifth
Circuit Court of Appeals opinion,
Arnold v. Garlock, Inc.,35 holds that
“the efficiencies to be obtained from
issue preclusion . . . cannot . . . serve
as the basis of the transfer of cases
under 28 U.S.C. § 157(b)(5).”36 The
Garlock court further condemns
appeal of denial of a Section
157(b)(5) transfer motion as “a pro-
cedural path that would invalidate
the clerk’s certification of remand
and freeze further action in the dis-
trict courts while permitting [the
appellant] to perfect its appeal on
the § 157(b)(5) transfer issue, with-
out frontally challenging an unap-
pealable remand order.”37

Going one step further, 28
U.S.C. § 157(b)(5) applies to bodi-
ly injury claims but not to property
damage claims. In the asbestos con-



Volume 34 • Number 4 • Summer 2005 • American Bar Association • The Brief
“Litigating Insurance Coverage Disputes in Bankruptcy Cases” by Leonard P. Goldberger and Amy E. Vulpio, published in The Brief, Volume
34, No. 4, Summer 2005 © 2005 by the American Bar Association. Reproduced by permission. All rights reserved. This information or any
portion thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without
the express written consent of the American Bar Association.

4

text, most claimants assert either a
bodily injury claim or a property
damage claim, so application of 
28 U.S.C. § 157(b)(5) is relatively
straightforward. However, in one of
the newest hybrids of mass tort
bankruptcy/insurance coverage liti-
gation—mold—many plaintiffs may
assert both property damage claims
and bodily injury claims, and would
likely desire to litigate both in the
same forum. Thus, creative applica-
tions of 28 U.S.C. § 157(b)(5) 
may emerge in the mold litigation
context.

Removal
Again, for strategic or tactical rea-
sons, a party to a pending state
court insurance coverage litigation
may determine that its best inter-
ests are served by concluding the
litigation in a federal court. The
filing of a bankruptcy case pro-
vides a jurisdictional “hook” upon
which to hang the case. This hook
may become especially important
where there was no jurisdictional
basis for bringing or removing the
case to federal court before the fil-
ing of the bankruptcy case. In such
instances, any party to the pending
insurance coverage litigation may
remove the case to federal court.38

Pursuant to 28 U.S.C. §
1452(a),

[a] party may remove any claim
or cause of action in a civil
action other than a proceeding
before the United States Tax
Court or a civil action by a gov-
ernmental unit to enforce such
governmental unit’s police or
regulatory power, to the district
court for the district where such
civil action is pending, if such
district court has jurisdiction of
such claim or cause of action
under section 1334 of this title.

The procedure for effecting
removal is set forth in Bankruptcy
Rule 9027(a). Generally, removal
must be made within 90 days after
the commencement of the bank-
ruptcy case, unless the time is
extended by the bankruptcy court,

which often occurs. The party seek-
ing removal bears the burden of
establishing federal jurisdiction.39

However, 28 U.S.C. § 1452, “unlike
the general federal jurisdiction
removal provision, should be broad-
ly construed in favor of removal.”40

Once removed to the district
court pursuant to 28 U.S.C. §
1452(a), the action is automatically
referred to the bankruptcy court for
that district by the applicable stand-
ing order of reference or local rule
promulgated pursuant to 28 U.S.C. 
§ 157(a). Alternatively, following
removal of a state court action, a
motion to transfer venue (e.g., to the
district court in which the bankrupt-
cy case is pending) may be filed, in
mirror reverse of withdrawal of the
reference and transfer from the
bankruptcy district to another venue.

The general removal statute,
28 U.S.C. § 1441, is also available
in bankruptcy.41 Whereas any party
may seek removal pursuant to 28
U.S.C. § 1452, only a defendant
may remove under 28 U.S.C. §
1441.42 Moreover, removal under
28 U.S.C. § 1441 must be effected
within 30 days after service of
process, as compared to the more
liberal time deadlines applicable to
28 U.S.C. § 1452, set forth in
Bankruptcy Rule 9027(a).

Removal promotes judicial effi-
ciency by permitting matters that
are important to a pending bank-
ruptcy case to be resolved in a sin-
gle tribunal.43 Often, where multi-
ple, similar coverage actions are
simultaneously pending in various
jurisdictions, removal provides an
attractive option of concentrating
the litigation in a centralized
forum—the bankruptcy court—
that will serve as the “home” court
for the consistent resolution of
similar coverage disputes.

Unless a motion for remand 
is filed pursuant to 28 U.S.C. 
§ 1452(b), or the court remands
the action sua sponte, the removal
is effected. Courts generally con-
sider the following factors when
assessing a request for removal:

1. duplication of judicial

resources,
2. uneconomical use of judicial

resources,
3. effect of remand on the

administration of the bank-
ruptcy estate,

4. whether the case involves
questions of state law better
addressed by a state court,

5. comity considerations,
6. prejudice to involuntarily

removed parties,
7. lessened possibility of an

inconsistent result, and
8. the expertise of the original

court.44

Without applying these factors,
however, the court in Wheeling-
Pittsburgh Corp. v. American
Insurance Co.45 denied the removal
request of a group of insurers of
defendants where “the sole basis
for removal was that plaintiffs’
claims for insurance coverage were
related to plaintiffs’ bankruptcy
case and that the insurance poli-
cies at issue were property of the
plaintiffs’ bankruptcy estate.”46

Despite the attractiveness of
removal from an insurer’s perspec-
tive, plaintiffs may find the bank-
ruptcy jurisdiction an inconvenient
forum, and removal is often an
uphill battle, especially in a mass
tort context. In Garlock, the Fifth
Circuit rejected the appellant’s
request for removal, concluding that
the appellant “appears to be con-
templating the availability of coor-
dinated federal court judgments for
their preclusive effect in future
actions.”47 Removal under Section
1452, and ultimately transfer of
venue under 28 U.S.C. § 157(b)(5)
to the District of Delaware, home
court to the Federal-Mogul bank-
ruptcy case, was sought. The
Garlock court also implied that the
appellant may have had a dilatory
motive since that forum was already
overloaded by the direct claims
pending in five major bankruptcy
cases and would perhaps be irrepara-
bly deluged by the additional bur-
den of asbestos codefendants’ litiga-
tion as well.48 Garlock has also been
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interpreted by some courts as evi-
dence of “a growing reluctance of
federal courts to expand . . . related
to jurisdiction.”49

Remand
In response to a notice of removal,
the party opposing removal must
seek remand. In bankruptcy cases,
both the general remand statute,
28 U.S.C. § 1447, and a bankrupt-
cy-specific remand statute, 28
U.S.C. § 1452, are available.50

Section 1452(b) provides that a
court to which a claim related to a
bankruptcy case has been removed
“may remand such claim or cause
of action on any equitable
ground.”51

Bankruptcy Rule 9027(d) pro-
vides the procedure for remand.
Substantially similar to the
grounds for removal, equitable
grounds for remand include, but
are not limited to

1. the effect on the efficient
administration of the bank-
ruptcy estate,

2. the extent to which issues of
state law predominate,

3. the difficulty or unsettled
nature of state law,

4. comity,
5. the degree of relatedness or

remoteness of the proceeding
to the main bankruptcy case,

6. the existence of the right to
a jury trial, and

7. prejudice to the involuntari-
ly removed defendants.52

Often, a strong argument in
favor of remand may be formulated
where a coverage dispute involves
breach of contract claims based
entirely upon state law and seeks a
declaration of rights and responsi-
bilities under state law governing
interpretation of contracts.53

Remand may also be appropriate
when a bankruptcy reorganization
plan has already been confirmed, in
which case the bankruptcy court’s
jurisdiction “ceases to exist, other
than for matters pertaining to
implementation and execution of
the plan.”54

Pursuant to 28 U.S.C. §
1452(b), orders remanding or refus-
ing to remand are “not reviewable
by appeal or otherwise by the court
of appeals . . . or the Supreme Court
of the United States” but are
implicitly appealable to the district
court or, where applicable, the
bankruptcy appellate panel.
Similarly, pursuant to 28 U.S.C. §
1447(d), “[a]n order remanding a
case to the State court from which
it was removed is not reviewable on
appeal or otherwise.”

In contrast to withdrawal of
the reference, “[r]emand of
removed claims or causes of action
is also dictated if (a) the Seventh
Amendment right to a jury trial
applies to said claims or causes of
action; and (b) a party has timely
and properly demanded a jury trial
with respect to said claims or caus-
es of action.”55 Clearly, the more
grounds supporting remand, the
better, but a jury demand can help
tip the scales.

Abstention
Abstention provides another
mechanism for getting insurance
coverage litigation previously
removed to federal court back to
state court. In addition to 28
U.S.C. § 1452, 28 U.S.C. § 1334
provides two additional grounds
for a federal court to decline to
exercise jurisdiction over a proper-
ly removed action: mandatory
abstention and permissive absten-
tion. As summarized by one court,
“ ‘Section 1334(c) abstention
should be read in pari materia with
section 1452 remand so that sec-
tion 1334(c) applies only to those
cases in which there is a related
proceeding that either permits
abstention in the interest of comi-
ty, section 1334(c)(1), or that, by
legislative mandate, requires it,
section 1334(c)(2).’”56

Pursuant to 28 U.S.C. 
§ 1334(c)(2),

[u]pon timely motion of a party
in a proceeding based upon a
State law claim or State law
cause of action related to a case

under title 11 but not arising
under title 11 or arising in a case
under title 11, with respect to
which an action could not have
been commenced in a court of
the United States absent juris-
diction under this section, the
district court shall abstain from
hearing such a proceeding if an
action is commenced, and can
be timely adjudicated, in a State
forum of appropriate jurisdiction.

Many courts construe the
phrase “is commenced” to require
that the state court cause of action
have been commenced before the
filing of the bankruptcy petition.57

Courts generally interpret 28
U.S.C. § 1334(c)(2) to require the
following five factors for mandato-
ry abstention to be appropriate:

1. the motion to abstain must
have been timely made;

2. the proceeding must be
based on a state law claim or
cause of action;

3. the proceeding must be relat-
ed to a Title 11 case but
must be a “noncore” pro-
ceeding;

4. the action must be incapable
of having been commenced
in federal court absent juris-
diction under § 1334; and

5. an action must be commenced,
and capable of being timely
adjudicated, in a state court
with proper jurisdiction.58

“A party is not entitled to
mandatory abstention if it fails to
prove any one of the statutory
requirements.”59 However, pur-
suant to 28 U.S.C. § 157(b)(4),
“noncore” proceedings under 28
U.S.C. § 157(b)(2)(B) for the liq-
uidation of personal injury tort
and wrongful death cases are not
subject to the mandatory absten-
tion provisions of § 1334(c)(2).60

Basically, “a district court must
abstain from hearing a noncore,
related matter if that matter can
be timely adjudicated in state
court.”61 However, some courts
require a state court proceeding to



Volume 34 • Number 4 • Summer 2005 • American Bar Association • The Brief
“Litigating Insurance Coverage Disputes in Bankruptcy Cases” by Leonard P. Goldberger and Amy E. Vulpio, published in The Brief, Volume
34, No. 4, Summer 2005 © 2005 by the American Bar Association. Reproduced by permission. All rights reserved. This information or any
portion thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without
the express written consent of the American Bar Association.

6

already be under way as a prerequi-
site for mandatory abstention.62

Courts within the Second Circuit
Court of Appeals in particular
have found that, once an action
has been removed from state court,
no pending state court action
remains and therefore mandatory
abstention is inappropriate.63

In the event a court does not
find that it must abstain from exer-
cising jurisdiction pursuant to 28
U.S.C. § 1334(c)(2), it may
nonetheless elect to abstain.
Pursuant to 28 U.S.C. §
1334(c)(1), which, in contrast to 28
U.S.C. § 1334(c)(2), applies to
both “core” and “noncore” matters,
a district court may abstain from
hearing an action related to a case
under Title 11 “in the interest of
justice, or in the interest of comity
with State courts or respect for
State law.” Courts apply the same
equitable considerations applicable
under 28 U.S.C. § 1452 to deter-
mine the propriety of permissive
abstention pursuant to 28 U.S.C. §
1334(c)(1).64 Absent any unique or
unsettled issues of state law, and
where remand would likely encour-
age a race for assets, bankruptcy
courts may decline to abstain.65

Generally, like remand orders,
abstention orders are appealable
only to the district court or, where
applicable, the bankruptcy appel-
late panel.66 However, in rare cases
where mandamus review is justi-
fied, i.e., when the case presents
questions of unusual importance
necessary to the economical and
efficient administration of justice,
the court of appeals may be per-
mitted to review the abstention
determination.67 Even in a mass
tort bankruptcy context, decisions
to abstain must be made on a
case-by-case basis.68

Conclusion
Understanding the five mecha-
nisms discussed above—withdraw-
al of the reference, transfer of
venue, removal, remand, and
abstention—enables practitioners
to maneuver insurance coverage

disputes from court to court, as cir-
cumstances warrant, even after,
and sometimes because of, the fil-
ing of a bankruptcy case.
Depending on one’s views, or col-
loquially on “whose ox is being
gored,” the line between creative
lawyering and opportunistic forum
shopping is indeed fuzzy.  �
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