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T
ime-element losses present difficult
legal and adjustment issues under the
simplest of circumstances. Where the
loss affects a single insured with accu-
rate and comprehensive financial

records that suffered a distinct period of interruption,
the adjuster is engaged in an imaginary exercise to
estimate what that business would have spent and
would have earned had there been no loss.

This exercise is more challenging where a signifi-
cant regional catastrophe occurs. Natural disasters
like earthquakes, hurricanes, and floods and man-
made disasters like riots all disrupt the normal pat-
terns of human commerce over a significant
geographical region. They interrupt normal channels
of communication and transportation and change the
normal balance of supply and demand for services
and products in the area. This disruption inevitably
makes it more difficult to determine whether the
conditions of coverage have been met and, if so, to
measure the loss payable under the policy.

This article identifies the essential elements of a
covered business interruption loss and discusses each
element in the context of regional catastrophe situa-
tions. Where there are no case decisions construing
the relevant policy provisions in the context of a
natural or man-made disaster, cases discussing more
local interruptions are referenced.

Business Interruption Coverage
Generally, “business interruption endorsements are
intended to do for the insured what the business itself
would have done had no interruption occurred.”1

“On the surface, the purpose of time-element cover-
age is relatively simple: [to] replace the amount of
earnings required to return the insured to the same
financial condition that would have existed had no
loss occurred.”2 In practice, however, it often is not so
simple. The actual policy language may not be so
broad, and the contract may include terms and con-
ditions that limit the coverage, leaving the insureds

believing they now have less than they would have
earned in the absence of the catastrophe. (For a
description of business interruption insurance, see the
sidebar on page 3.)

Just as property insurance generally restores dam-
aged real or personal property, placing the insured in
the same physical situation as if no loss had occurred,
business interruption insurance is intended to restore
profits lost as a result of an insured casualty, placing
the insured in the same financial situation as if the
loss had not happened. Restoring the lost income,
however, is a considerably more hypothetical exer-
cise than replacing or repairing the damaged prop-
erty. “Business interruption often involves
theoretical calculations that involve significant pro-
jections such as a projection of the period of inter-
ruption and of the business that would have been
conducted during the period of interruption.”3

As one author noted, “the insurer is not a bank,
but a source of contractual reimbursement.”4

Adjustment of a business interruption loss therefore
requires the parties to apply the terms of the policy
against their best estimate of what the business
would have earned had the loss not occurred.

A major regional catastrophe affects business
interruption losses in at least two ways. First, because
the catastrophe strains the resources of all the myr-
iad trades and professions typically required to
restore a damaged business—cleaners and dryers, car-
penters, plumbers, contractors, architects and, of
course, insurance adjusters—it is more difficult for
the business to repair physical damage and resume
operations. Business interruption policies typically
provide coverage for losses sustained during a “period
of restoration,” often defined as the time necessary
to rebuild or repair “with due diligence and dis-
patch.” Where the repairs cannot be effected, the
period of restoration is extended.

Second, the catastrophe directly affects the
income that the business could reasonably expect to
have earned but for its interruption. A hotel, for
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example, might expect to capitalize on the hordes of
insurance adjusters in the vicinity if it were not
closed. Conversely, a grocery store might expect a
reduction in sales if it remained open but all the
homes in the vicinity were vacated. Depending on the
language of the policy, courts have decided whether or
not these effects of the catastrophe should be taken
into effect in calculating the recoverable claim.

Proving a Loss
Compensable claims under business interruption

policies typically require several elements. (For a list
of these elements, see sidebar on page 4). As with
other types of coverage, the insured generally bears
the burden of proving each of these elements of the
coverage grant.5

Triggering events
One might expect that the requirement of a trigger-
ing event would be uncontroversial in catastrophe
situations. Not so. Business interruption coverage is
typically triggered by physical damage to the insured
property.6 Broader coverage is available, however,
that insures income losses caused by physical damage
to property of suppliers or customers; income losses
caused by property damage that precludes ingress/
egress from the insured premises; and income losses
caused by orders of civil authority.

Rarely is there a dispute following a regional disas-
ter, whether natural or man-made, about whether the
insured property suffered physical damage. The more
common issue following a catastrophe is whether there
is coverage if the insured cannot do business but its
property has not been physically damaged. Consider,
for example, the numerous cases involving businesses
closed during curfews or by similar orders of civil
authority. Under some policy forms, some courts have
found those orders sufficient to trigger coverage, but
coverage has been denied for others.7

The policy considered in Syufy Enterprises v.
Home Insurance Co.8 was particularly unusual
because the coverage grant extended to losses sus-
tained “during the length of time . . . when as a
direct result of damage to or destruction of property
adjacent to the premises herein described by perils
insured against, access to such described premises is
specifically prohibited by order of civil authority.”
Syufy closed its theaters during curfews that were
imposed following the verdict in the Rodney King
case and contended that damage within the curfew

zones triggered this coverage grant. Judge Smith dis-
agreed, both on grounds that damage several blocks
away was not “adjacent” and on grounds that “no
civil authority ever specifically prohibited any indi-
vidual from entering a theater.”9

Disputes also arise over the trigger of coverage for
business interruption losses in catastrophe situations
where only some of the insured’s property is covered
by the policy. In Gregory v. Continental Insurance
Co.,10 a golf course was forced to close after a hurri-
cane blew trees onto the course. Because only the
office, pro shop, and restaurant building were insured,
the covered loss extended only to the business loss
sustained as a result of damage to those structures.11

A third issue that raises unique trigger of cover-
age questions following a regional catastrophe con-
cerns identification of suppliers and customers whose
property damage might trigger contingent business
interruption coverage even for an insured with no
damage. Following the Mississippi River floods of
1993 that halted barge traffic on the river, Archer-
Daniels-Midland (ADM) submitted claims for
expenses incurred because of the increased cost of
raw materials and the need for more expensive rail
transportation of those materials. The pertinent cov-
erage grant was for 

loss of earnings and necessary extra expense result-
ing from necessary interruption of business of the
insured caused by damage to or destruction of real or
personal property . . . of any supplier of goods or
services which results in the inability of such suppli-
er to supply an insured locations [sic].12

The court held that the U.S. Army Corps of
Engineers and the U.S. Coast Guard were “suppliers”
of “services” by virtue of their duty to maintain the
navigational system on the river, and recognized that
ADM pays a “user charge” through the excise tax on
fuel. As a result, the court found that, if there were
physical damage to the locks and dams on the river,
and if there were a causal connection between such
damage and the restriction of barge traffic, the pre-
requisites for coverage would be met. The court also
found coverage for the increased cost of the raw
materials.

Extent of interruption
Although some policies extend coverage for partial
interruptions, most coverage forms require a “suspen-
sion of operations.” Numerous cases recognize that a
mere diminution in volume of business is not com-
pensable under a business interruption policy, but
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cases specifically involving regional catastrophe situ-
ations exist.13

Even where there has been a complete suspen-
sion of operations, there may be some doubt whether
the suspension was caused by the physical damage or
some other event. In Harry’s Cadillac-Pontiac-GMC
Truck Co., Inc. v. Motors Insurance Corporation,14 a
snowstorm caused plaintiff ’s car dealership to be
completely inaccessible for a week. Although the
storm also damaged the roof of the dealership, that
physical damage did not cause the closure of the
business. The court held that

[t]he sole issue on appeal is whether plaintiff’s
alleged lost profits are covered under the language of
the business interruption coverage provided by the
insurance policy. Plaintiff argues that its inability to
gain access to the dealership due to the snowstorm
rendered the business as lost to plaintiff as it would
have been “had the storm leveled the premises,” and
that this loss triggered coverage. Defendant con-
tends, however, that, except for the damage to plain-
tiff’s roof, which was covered by the policy and did
not result in any interruption of the business, there
was no “direct physical loss or damage” that resulted
in a loss of business income during a period of
restoration so as to come within the business inter-
ruption coverage. Thus, we must determine the
meaning of the policy’s language.

Recognizing well-established rules that require
the policy to be strictly construed against the insurer,
the court nevertheless denied coverage:

Based on the language used in defendant insurance
company’s policy, we hold that the business interrup-
tion clause is not applicable to the facts in this case.
Plaintiff neither alleged nor offered proof that its lost
business income was due to damage to or the
destruction of the property, rather all the evidence
shows that the loss was proximately caused by plain-
tiff’s inability to access the dealership due to the
snowstorm. There was no suspension of business due
to the roof damage or the repairs thereto. We hold
that, under the language of the business interruption
clause of the policy, coverage is provided only when
loss results from suspension of operations due to
damage to, or destruction of, the business property
by reason of a peril insured against. 

The same issue arose, albeit in a different factual
context, in Dictiomatic, Inc. v. United States Fidelity
& Guarantee Co., in which the insured contended
that a suspension of its business caused by Hurricane
Andrew resulted in millions of dollars of lost profits.
Denying any recovery, the court explained:

In the present case, Dictiomatic proved that it sus-
tained property damage from Hurricane Andrew,
and that the damage caused suspension of operations

for 20 days. However, Dictiomatic failed to prove
that but for the 20 day suspension of operations, it
sustained an actual loss of business income which
was caused solely by the hurricane and not by other
factors. The evidence establishes that the lack of
sales resulted from factors other than the hurricane,
or the damage therefrom.15

Actual Loss Sustained
Calculating lost income is, by definition, specula-
tive. Most policies expressly provide for considera-
tion of the past history of the business and its profit,
had no loss occurred. Where the calculation of busi-
ness income is too speculative, however, recovery
will be denied.16 Likewise, where the business is los-
ing money, recovery will be allowed under most pol-
icy forms only to the extent that the business would
have earned its operating expenses.17

The courts in Dictiomatic and Continental v. DNE,
like many other courts to address these issues,
expressly recognized that business interruption insur-
ance “is intended to return to the insured’s business
the amount of profit it would have earned had there
been no interruption of the business”18 and “to place
it in the position it would have occupied if the inter-
ruption had not occurred.”19 Some policies provide

Source: Robert Morrison, Business Interruption Insurance: Its
Theroy and Practice, CINCINNATI NAT. UNDERWRITER (1987).

A classic description of business interruption
insurance is based on the “6-P’s” and the “6-E’s”:

[A] contract which insures a Party or
Parties against loss resulting from damage
to Property caused by an insured Peril
which results in an interruption of
Productivity for a Period of time with a
resultant diminution of Profit.
An Insured can collect to the Extent of
the loss Experienced, not resulting from
Excluded causes, and also for Extra
expenses incurred, provided he exerts the
proper Effort to reduce loss and carries
Enough insurance.

Business Interruption
Insurance
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coverage for (a) the net profit or loss that would have
been earned or incurred and (b) continuing normal
operating expenses.20 Other policies prescribe a calcu-
lation based on earnings less noncontinuing operat-
ing expenses. Some include, while others exclude,
ordinary payroll. Regardless of the calculation, a
company that has been losing money cannot improve
its position with business interruption insurance.21

Calculation of income loss is particularly contro-
versial where there has been a regional catastrophe
that has a peculiar effect on the insured business. It
seems the first court to consider this issue was the
U.S. District Court for the District of South
Carolina in Prudential LMI v. Colleton Enterprises.22

Colleton operated an Econo Lodge motel in Ladson,
South Carolina, that was damaged by Hurricane
Hugo. Colleton contended, and the court apparently
agreed, that it “should recover under its insurance
policy for profits it would have realized had the
Econo Lodge been able to accommodate the influx
of repair persons and construction workers in the
Charleston area during the months after the hurri-
cane.” Prudential contended, however, that 

it need not indemnify Colleton for lost profits
because the Econo Lodge had recorded losses in
excess of $350,000 during the 32-month period pre-
ceding Hugo and because the class of profits
claimed—probable earnings resulting from accom-
modating the burgeoning demand due to the hurri-
cane—was not covered under the policy.23

Ultimately, looking to policy language mandating

that “due consideration shall be given to . . . the
probable earnings . . . had no loss occurred,” the
Fourth Circuit Court of Appeals reversed, holding
that coverage was to be measured as though there
had been no hurricane and denying recovery to
Colleton. The appeals court explained:

Merely to state the claim is to confirm its intuitive-
ly-sensed logical flaw and its unreasonableness as a
reflection of what the contracting parties rightly
could have expected respecting policy coverage. It
would allow the insured to have it both ways—by
failing to carry the premise of the interrupting peril’s
non-occurrence all the way through proof of “what
the business would have done” in the circumstance.
This simply will not do. For had the hurricane not
occurred (the policy’s built-in premise for assessing
profit expectancies during a business interruption),
neither would the specifically claimed earnings
source have come into being. To allow the claim
therefore would be to confer a windfall upon the
insured rather than merely to put it in the earnings
position it would have been in had the insured peril
not occurred. Business interruption insurance of the
type in issue here is not intended to provide such
windfall coverage.24

In American Automobile Ins. Co. v. Fisherman’s
Paradise Boats, Inc.,25 however, the court followed
Colleton and denied any recovery. The insured oper-
ated a business selling boats and marine accessories,
which were allegedly in great demand following
Hurricane Andrew. It contended that it should be
entitled to recover an additional $1,265,295
“because of its ‘lost opportunity in the increased eco-
nomic opportunities afforded after Hurricane
Andrew.’ ” Relying heavily on Colleton, the court
rejected that claim, explaining that “Fisherman’s loss
was a condition precedent to American Auto’s duty
to pay the business interruption benefits, therefore
the loss cannot be ignored for purposes of calculating
the damage.”

Although the courts in Colleton and Fisherman’s
Paradise Boats both appeared to find their conclusions
logical and almost self-evident, given the well-recog-
nized purpose of business interruption insurance, the
most recent decision to consider this issue reached an
opposite conclusion. Levitz Furniture Corp. v. Houston
Casualty Co.26 arose when Levitz Furniture Corp. was
forced to close a store because of flood damage. In
calculating its business interruption claim, Levitz
sought recovery for lost profits from “increased con-
sumer demand among other flood victims.”

The court permitted Levitz to recover, finding a sig-
nificant difference between the language of Houston

Proving a Loss
A compensable claim under a business inter-

ruption policy typically requires the following
elements:
� an event that triggers coverage—usually

physical damage to covered property caused
by a covered peril, but under broader forms
or those with extended coverages, the event
can be closure by civil authority, damage to
property of suppliers or customers, or even
damage to property necessary for
ingress/egress from the insured location;

� a consequent interruption or suspension of
the insured business; and

� an actual loss of income during the period
of interruption.
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Casualty’s policy and that at issue in Colleton and
Fisherman’s Paradise Boats. Whereas the earlier policies
measured recovery based on “probable earnings . . . had
no loss occurred,” Houston Casualty’s policy prescribed
that “due consideration shall be given to . . . the proba-
ble experience . . . had no interruption of production or
suspension of business operations or services occurred.”
The Levitz court explained:

The court distinguishes between “no loss” and “no
interruption.” The meanings of these terms are self-
evident: “no loss” means no damage, i.e. no flood,
and “no interruption” means no business stoppage.
By a plain reading of its terms, the court interprets
that Levitz’ policy covering business interruption
losses includes consideration of earnings “that would
have existed” had no business interruption occurred,
i.e., had Levitz not been forced to close after the
flood. The court hereby flatly rejects HCC’s argu-
ment that the language “had no loss occurred” is
implicit in the policy. The policy clearly and unam-
biguously provides coverage for earnings “had no
interruption” occurred, and does not exclude profit
opportunities due to increased consumer demand
created by the flood.

Since Colleton and Stamen, the ISO has amended
its business income forms to eliminate any claim to
coverage for the “windfall” created for some busi-
nesses by a catastrophe situation. More current forms
provide that

[t]he amount of Business Income loss will be deter-
mined based on . . . (2) The likely Net Income of
the business if no physical loss or damage had
occurred, but not including any Net Income that
would likely have been earned as a result of an
increase in the volume of business due to favorable
business conditions caused by the impact of the
Covered Cause of Loss on customers or on other
businesses.27

Period of restoration
The insured may recover only for losses sustained dur-
ing the “period of restoration” and any extended period
of indemnity afforded by the policy.28 Under most pol-
icy forms, the period of restoration begins when the
physical loss occurs and ends on the earlier of (a) “the
date when the property at the described premises
should be repaired, rebuilt or replaced with reasonable
speed and similar quality” or (b) “the date when busi-
ness is resumed at a new permanent location.”  

Sometimes the insured has sufficient stock in its
inventory to survive the period of restoration with-
out any loss in sales. In Pennbarr Corp. v. Insurance
Co. of North America,29 for example, Pennbarr Corp.
was such an insured, and when it submitted a claim

for business income losses allegedly resulting from
earthquakes in Italy, the court denied recovery:

Remington argues that, if INA intended the indem-
nity period to run concurrently with the interruption
of supply, INA should have changed the language
“for only such time as would be required with the
exercise of due diligence and dispatch to rebuild,
repair or replace such contributing properties as have
been damaged or destroyed, commencing with the
dates of such interruption of the Insured’s business
and not limited by the expiration date of this policy”
to “during such time as would be required. . . .” This
is a distinction without a difference. Numerous
courts, often without discussion, have treated virtual-
ly identical language as clearly establishing an
indemnity period that runs concurrently with an
interruption due to an insured peril and lasts until
the damaged property is restored.30

It is easier said than calculated to establish the
amount of the “actual loss” or the proper “period of
restoration.” Even where there has been no regional
catastrophe, disputes often arise over what time period
should be encompassed in the period of restoration. In
the Magula study referred to at the beginning of the
article, “agreeing on a period of restoration” was the
second most frequently identified issue challenging
adjusters in resolving business income losses.31

“Bottlenecks” can affect the period of restoration.
(For a list, see sidebar on page 6). Determining
which of these factors legitimately increases the
period of restoration and which does not requires
careful analysis of the facts and the policy language.

The traditional view has been that the “period of
restoration” is the time theoretically necessary to do
the physical work of repairing/replacing the damaged
property.32 In practice, however, courts tend to per-
mit recovery for most, if not all, of the time actually
consumed so long as the insured is not at fault for
any delays. For example, the Arizona Court of
Appeals in Eureka-Security Fire & Marine Insurance
Co. v. Simon33 affirmed a trial court determination
that permitted recovery for time attributable to
delays caused by the insured’s landlord and by the
insured’s negotiations with other insurers. In another
case, the Louisiana Court of Appeals held that,
where the insured was unable to commence repairs
until it received the insurance proceeds, the time
spent adjusting the claim should be included in the
reasonable repair period.34

Some policies expressly provide that time lost in
order to comply with building codes and ordinances
does not extend the period of interruption.35 United
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Nuclear Corp. v. Allendale Mutual Ins. Co., the only
reported decision to enforce such a policy provision,
upheld a trial court determination that only one day
out of a lengthy period of restoration was attributa-
ble to compliance with government regulations.The
court assumed, without lengthy discussion or cita-
tion to any authority, that where the delay was due
to a multitude of causes, only the time solely attrib-
utable to compliance was excluded. 

Conclusion
A major disaster, whether natural or man-made,
inevitably has a dramatic effect on the lives and
businesses of citizens in the region. Because insur-
ance proceeds are so often essential to the restora-
tion of property and the survival of businesses
impacted by the cataclysm, there is an extraordinary
public focus on the adjustment of claims and an
even greater than usual bias toward finding coverage
and maximizing recoveries for policyholders. 

The theoretical nature of the loss adjustment cal-
culation under business interruption policies makes
those coverages particularly vulnerable to expansion
beyond what the insurer may have intended. Even
with the clearest of policy language and the most
complete financial history, the adjuster is still
required to predict what would have happened in
the absence of the loss, and that necessarily opens
the door to differences of opinion about what might
have been.  �
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