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1. The Legal Candscape - in Context
2. Evelutien off Advance Directives

3. Implications for Legal Counsel
4. POLST — a Next Step
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Predeominant Eeature o the
State Legisiation

Default Surregate Laws

Health Care Advance Directives
HCDPAS / LLiving Wills'/-Mental Health ADSs
Out-of-IHospital DNR' Laws

Organ Donation Laws

Guardianship Laws

Physician Aid in Dying (OR)

Palliative Care/Controlled Substances
POLST




Al @uUicks Cegisiatve = HIStorR
eiFAdVance Planming

» 2000s: More 90s, + POLST?
Death off Living Wills?

e '90s: Combined AD Statutes &
EMS-DNR Statutes

» 80'-90’s: DPAHC Acts

SHe1 ajefiosng jnejad

¢ "/0s-"80s: Living Will Acts

e 1968: Unif. Anatomical Gifts Act

500, 309,




2. Evolution off Advance Directives
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EecUS: mandatorylegal fiermalities;
pPrecedures, and standardizaien toe
ensure veluntary, Knowing & competent
execution & Implementation--

o Statutory fiorms

» Required disclosures

o Prescribed phrases

o Witnessing rules

o Agent/proxy limitations

e Diagnostic and certification requirements

o Limitations on surrogate authority

* Notice requirements




SONEaS O EeSearchen el egal
HANSECOREIEPPIEECHS::

Viest peeple dont de.
IHard te Understand the fiorms.
Standard ferm not useiul guidance.
People change.
o Agent/proxy slightly better than clueless.

o Health care providers clueless about the
directive.

 Even If providers know directive exists, It’'s
lost In space.

» Even if in the record, it's still lost in space,




AdVvance DIrectives
- the Dark Side -

See e.d.,

A Eagerlim & C. Schneider, “Enough: The Eailure of the

Civing Will;* 845 The Hastings Center Report 30-42 (IMiarch-
ApriF2004).

E.J. Larson and T.A. Eaton, “ The Limits off Advance
Directives: A History and Assessment of the Patient Seli-
Determination Act,” Wake EForest Law Review, 32 (1997): at
278.

J. Teno et al, “Advance Directives for Seriously Il
Hospitalized Patients: Effectiveness with the Patient Self-
Determination Act and the SUPPORT Intervention,” Journal
of the American Geriatrics Society, 45 (1997): 500-507.

D. Orentlicher, “The lllusion of Patient Choice in End-of-Life
Decisions, JAMA, 267 (1992): 2101-2104.



CommunicaensH/ARPIGACH
JAdvance carePianning:

Less|fiocus on legal fermalities
Legal fecus primarly on naming a proxy.
Discuission fecused (With proxy, fiamily,

nealth care providers)

More broadly focused on goals of care,
and values, spiritual guestions, family.

matters
Less treatment focused
Developmental and iterative in nature




SIONS EIREHENCE

Trend toward
Rise of simplification of
Workbook State laws
approaches

Oral ADs
c-9- 14 states

Five Wishes _
e 1993 Uniform
33 to 40 states
(97-07) Health-Care
Decisions Act




3. Implications fer Legall Ceunsel
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What ADs Can't Do

. Can't provide coekhook directions.
. Can't change fact that dying| IS

complicated.
. Can't eliminate personal ambivalence.
. Can’t be a substitute for Discussion.
. Can’t control health care providers.




VWhat ADs Cant Do

15 CANNE ani Imperiant part ol a developmenial
PIECESS Off adVvance planning cemmunricaen

2. CAN helpyeu stop and think anad DISCUSS,

—  [Less about specific medical decisions, more abeut
GOALS, VALUES & PRIORITIES: What treatment
goals are important to yeu? \What's important te you In
iving? What conditions ofi [iving may: outweigh the
value of continued life?

3. CAN empower and give DIRECTION if
reflective of the patient’s voice.

— Not necessarily the legislature’s canned language.




ViererEfectverAdvance CaePianning

1 Emphasize process, not transaction. Donrt
do Vichirectives
GlIVe prerty te Proxy appeiatment

Give client teols:
o |.e., Workbeok approeach
o Help educate the agent/proxy

Caution drafting instructions

Values, goals, quality of life — Yes

Specific medical instructions — No, unless connected
to known medical probabilities.

Periodic review — the 5 D’s.

Have you done your own advance care planning?




~feWorkbook example Tl

COMMISSION ON How to Select
ecar ERomrs Your Health Care Agent or Proxy

OF THE ELDE

Clagitng Lives Through Understomding And Advocacy
- ; - ’ 3

Name & Date

When you decide to pick someone to speak for you in a medical crisis, in case you are not able to
speak for yourself, there are several things to think about. This tool will help you decide who the
best person is. Usually it is best to name one person or agent to serve at a time, with at least one
successor, or back-up person, in case the first person is not available when needed.

Compare up to 3 people with this tool. The persons best suited to be your Health Care
Agents or Proxies rate well on these qualifications...

Name #1:

Meets the legal criteria in your state for acting as agent or
proxy or representative? (This is a must! See next page.)

Would be willing to speak on your behalf.

Would be able to act on your wishes and separate his/her
own feelings from yours.

Lives close by or could travel to be at your side if needed.

Knows you well and understands what’s important to you.




Workbook example

Tool #2

Are Some Conditions
Worse than Death?

Name & Date

This worksheet helps you to think about situations in which you would not want medical
treatments intended to keep you alive. These days, many treatments can keep people alive even
if there is no chance that the treatment will reverse or improve their condition. Ask yourself what
you would want in the situations described below if the treatment would not reverse or improve
your condition.

Directions: Circle the number from 1 to 5 that best indicates the strength and direction of
your desire. If you wish, you can add additional thoughts on the Comment lines.

Definitely want treatments that might keep you alive.

Probably would want treatments that might keep you alive.
Unsure of what you want.

Probably would NOT want treatments that might keep you alive.
Definitely do NOT want treatments that might keep you alive.

Definitely Definitely
Want <4—» Do Not Want
What If You. .. Treatment Treatment

a. No longer can walk but get around in a wheel chair.

Comment

b. No longer can get outside. — You spend all day at home. 1

Comment

c. No longer can contribute to your family’s well being.

Comment




FivE WISHES'

FOR

Primt Your Mame Print Your Bivth Date

My Wish For:

1. The Person I Want To Make Care Decisions
For Me When I Can’t

2. The Kind of Medical Treatment | Want or
Don’t Want

3. How Comfortable I Want To Be
4. How I Want Peuple To Treat Me
5. What I Want My Loved Ones To Know

\@\/_r’:‘e Wishes makes i casier for you o len vour Iy members and friends so that they won't have w
doctor, family, and friends know how you euess what you want., Five Wishes is easy o
wanl 1o b treated i0 you become seriously ill and understand and simple w0 wse.

cannot tell them. Five Wislies 1s a gift to vour fami-

www.AgingWithDignity.org



EdUicaterthe S el thinCarePrexy.

Making Medical Decisions
for Someone Else:
A Maryland Handbook

Chapter
Project?

The American Bar Association
Commission on Law and Aging

In Collaboration with
The Maryland Office of the Attorney General
J. Joseph Curran, Jr., Attorney General




PreVviceraiamewWoerk o eview

REVIEW pIaRAWilERranN 0l thierS DS
QCCUNE:

1.
2

You reach a new DECADE

You experience a DEATH of fiamily: or
friend

. You DIVORCE
. You receive a new DIAGNOSIS
. You have a significant DECLINE in your

condition as measured by Activities of
Daily Living (ADLS).




4, POLST — A Next Step




e POESIFERaAECIem

[East SO yeals: Policy geal --standardizing patient
communications, I.e:, statutor advance directives

ipping Peimt: POLSH Paradigm — standardizing
physicians EOL care orders. Eecus on here and now.

Physicians Orders for Life-Sustaining lireatment — reguires:

. Doc to find out patient’s wishes re: CPR, care goals
(comfort vs. treatment), antibiotics, N&H.

. Translate into doctors orders on visually distinct
(bright pink) med file cover sheet.

. All providers ensure form travels with patient to
enhance continuity of care.




(Bright Pink)

HIPAA PERMITS DISCLOSURE OF POLST TO OTHER HEALTH CARE PROVIDERS AS NECESSARY

FIRST follow these orders, THEN contact physician, nurse practitionar or PA-C,
This is a Physician Order Sheet based on the persons medical condition and _
wizhes. Any section not completed implies full treatment for that section. Date of Birth
Everyone shall b= treated with dignity and respect.

Last Mame

Physician Orders

for Life-Sustaining Treatment (POLST) FirsuMiddl= Initial

A

IC:h-m:h

One=

CarpiopuLmonAry ResusciTaTion {CPR): Person has no pulse and is not breathing.
[ ] CPR/Attemnpt Resuscitation [ ] DNR/Do Not Attempt Resuscitation (Allow Natural Death)
When not in cardicpulmonary arrest, follow orders in B, € and D.

Chack
Cinz

MEDIcAL INTERVENTIONS: Person has pulse and/or is breathing.

[] COMFORT MEASURES ONLY Use medication by any route, positioning, wound care and other measures
to relieve pain and suffering. Use oxygen, oral suction and manual treatment of ainway obstruction as
neaded for comfort. Patient prefers no transfer: EM 5 contact medical control to determine if
transport indicated.

[ ] LIMITED ADDITIONAL INTERVEHTIONS Includes care described above. Use medical treatment, IV fluids and
cardiac monitor as indicated. Do not use intubation, advanced airway interventions, or machanical
ventilation. Transfer to hospital ifindicated. Avoid intensive care if possible.

[ ] FULLTREATMENT Includes care described above. Usa intubation, advanced airway interventions, mechanical
ventilation, and cardioversion as indicated. Transfer to hospital if indicated. Includes intensive care

Addirional Ovders: (e ﬂﬁ"e.a!.r_]sjj, &t )

N Check
Cinz

ANTIBIOTICS!

[ ] Mo antibiotics. Use othar measures to relieve symptoms.
[ ] Determine use or limitation of antibiotics when infection occurs, with comfort as goal.
[] Use antibictics if life can be prolonged.

Addirtonal Orders:

ArmiFiciALLY ApmINISTERED NUTRITION: Abwrays offer food and liquids by mouth if feasible.




SeePOIESINeKG

POIESIFPaadigm checkiisi:
Eormiconstitttes Set ol meadical oreers.
Precess Includes traininge ol HE prefessionalls acress continuum off care
albeut the goals el the programiand creation and USe of the: ferm.
Recommended for persens Whoe have advanced chrenic progliessive
liiness; these whe might die i the next year, or anyene Wishing| te further
define their preferences oi care.
Reqguires a valid Physician signature (er by NP or PA) & date.
May: either [imit medical interventions or to clarify a request for all
medically indicated treatments including CPR.
Provides explicit direction about resuscitation status If the patient Is
pulseless and apneic.
Alsoiincludes directions about other types of intervention. For example,
decisions about transport, ICU care, antibiotics, artificial nutrition, etc.
Accompanies the patient, and is transferable and applicable across care
settings (I.e. Long term care, EMS, hospital).
Form uniquely identifiable, standardized, uniform color within a
state/region.

10. Plan for ongoing monitoring of program and implementation.




Clrcumstances have chianged put the
guestion remains the same as; in
1982:

“‘How! te foster a relatienship between patients
and proefessionals characterized by mutual
participation and respect, and by shared
decision-making”

President’s Cmsn for the Study of Ethical Problems in
Medicine & Biomedical & Behavioral Research
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