








5



6



7



8



9



10



11



COMPETITION LAW and 
POLICY DEVELOPMENTS IN 
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Why Context is Important

• The AML will be groundbreaking and is 
highly anticipated

• “According to a recent survey, 85.9 per 
cent said they are closely watching the 
anti-monopoly law, while 92.7 per cent 
hope legislators can pass the draft law as 
soon as possible.”    China Daily  June 29, 
2006
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Why Context is Important

• Chinese authorities have sought and 
studied numerous comments on the 
structure and function of the draft AML

• The context and history of the draft AML 
and China’s competition laws in general 
help explain how and why these 
comments were sought and how the draft 
came to be
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A Sea Change in the 
Chinese Economy

• Agricultural sector dwindled from over 
50% in 1979 to under 15% in 2002

• Increasing urbanization: now 78 cities 
over 500,000 in population

• GDP has quadrupled since 1978 
(US$ 8.158 trillion in 2005, growing at 
approx. 9% annually)
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A Sea Change in the 
Chinese Economy

• Liberalization and encouragement of 
foreign investment since 1996; now 
foreign competitors make up between 
20% and 30% of the economy

• New FDI approx. US$60 billion in 2005
• FDI grew 280% 1Q 2006 over 1Q 2005
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A Sea Change in 
Economic Thought

• Since the creation of the People’s 
Republic of China in 1949, the PRC has 
pursued socialist public ownership of the 
means of production

• In 1978, Deng Xiaoping announced the 
intention to move from a planned 
economy to an economy with more “free 
market characteristics”
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A Sea Change in 
Economic Thought

• 1988: Enactment of the Enterprise Act, requiring 
State Owned Enterprises to adapt to market 
competition

• 1993:  Constitution amended: “The state 
practices socialist market economy”

• 1993:  Law Against Unfair Competition Enacted
– Contains some antitrust concepts
– Primarily enforced as anti-piracy and anti-passing-off 

measure
– Effort to incorporate broad competition law within this 

statute resisted and failed
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A Sea Change in 
Economic Thought

• 1993:  SAIC and SETC study competition 
laws of other jurisdictions
– Collaborative sessions with German, 

Australian, European, Japanese, Korean and 
US enforcers

– Meetings with OECD, APEC and UNCTAD 
competition law groups 
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A Sea Change in 
Economic Thought

• 1993:  Enactment of Company Law 
strengthens private property rights

• 1993:  Work on comprehensive 
competition law begins, with working 
group from State Administration for 
Industry and Commerce (“SAIC”) and the 
State Economic and Trade Commission 
(“SETC”)
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A Sea Change in 
Economic Thought

• 1997:  President Jiang Zemin announces 
plans to sell, merge or close majority of 
SOEs, in call for privatization

• 1998:  NPC adopts Jiang’s plan
– but difficulty in implementing this plan has 

resulted from protectionist policies of local 
and regional governments re some large 
SOEs (“local champions”)
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A Sea Change in 
Economic Thought

• 1997:  Enactment of Price Law (effective 
1998), prohibits price-fixing, but created 
local agencies that controlled certain 
pricing

• 1997:  Comprehensive competition law 
temporarily shelved as political winds 
reversed and government supported 
growth of large SOEs as “major engines 
of economic growth”
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A Sea Change in 
Economic Thought

• Late 1990s – early 2000s: much 
criticism of trademark piracy and 
other infringements of IP rights

• Seen as threat to continuing 
investment

• China adopts some policies to reduce 
IP infringement, but criticism 
continues
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A Sea Change in 
Economic Thought

• 2002:  China accedes to the WTO
• In response to concerns about China’s 

ability to comply with WTO requirements, 
NPC Standing Committee stated that 
China would adopt comprehensive 
antitrust law

• Government officials highlighted the need 
to address anticompetitive conduct by 
“administrative monopolies” (protected 
SOEs)
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The Drafting of the Proposed
Anti-Monopoly Law

• 2002:  MOFTEC adopts notice and 
review procedures for concentrations 
of foreign-owned enterprises

• 2003:  MOFCOM and SAIC adopt 
Provisional Rules on the Prohibition 
of  Monopolistic Pricing Behaviors 
(incorporating some elements of 
comprehensive modern competition 
laws)
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The Drafting of the Proposed
Anti-Monopoly Law

• 2002:  Reinvigoration of efforts to 
draft comprehensive competition law

• 2002-2005: MOFCOM, SAIC and the 
State Council host many conferences 
and meetings with Chinese and 
foreign experts and officials
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The Drafting of the Proposed
Anti-Monopoly Law

• 2002-2005: numerous requests for 
input

• 2002-2005: comments from IBA, 
ABA, OECD, UNCTAD, APEC; most 
government enforcers, Chinese 
academics and others

• 2002-2005:  numerous drafts of a 
proposed “Anti-Monopoly Law”  
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The Drafting of the Proposed
Anti-Monopoly Law

• Significant value from discussion and 
debate
– Draft M&A review provisions made 

more consistent, substantively and 
procedurally, with most other 
jurisdictions

– Inclusion of more normative concepts of 
market definition
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The Drafting of the Proposed
Anti-Monopoly Law

• Significant value from discussion and 
debate
– Differentiation between horizontal and 

vertical agreements
– Change from prohibition of monopoly 

status to prohibition of monopolistic 
conduct
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1 

 
 

INDEX TO TABLE OF COMPETITION-RELATED PRC LAWS AND REGULATIONS  
 

James A. Murray* 
 
 

Item Law, Rule or Interpretation Summary 1 
 

 
1 

 
AML Draft 

 
The AML Draft bans monopolistic agreements, abuse of dominant market position, and abuse of administrative 
power, and provides for investigation and prosecution of violations. 
 

2 Anti-unfair Competition Law 
 

Bans abuse of administrative power, business transaction by unfair means, tying sales, misleading and false 
statements, trade secret infringement, etc. 
 

 Interpretation on Several Questions Concerning the 
Application of Law in the Trials of Civil Cases Involving 
Unfair Competition 
 

Further defines key terms used in the Anti-unfair Competition Law, sets clearer criteria for recognition of well-
known products and specifies jurisdiction of anti-unfair cases.   

3 The Contract Law 
 

Stipulates that a technology contract which monopolizes the technology or impedes the technological progress shall 
be null and void. (Art. 329). 
 

 Interpretation of the Supreme People’s Court concerning 
Some Issues on Application of Law for the Trial of Cases 
on Disputes over Technology Contracts  
 

Interprets the “illegally monopolizing technology and impairing technological progress” mentioned in Article 329 of 
the Contract Law. 
 

4 Regulation on Administration of Import and Export of 
Technologies 
 

Bans certain restricted terms in import contracts,  such as requirements of unnecessary provisos, restrictions on 
usage or improvement of the imported technologies or access to similar or competitive technologies, and 
unreasonable restrictions on price, quantity, export channel and etc.  
 

5 Patent Law 
 

Stipulates three types of compulsory licenses to prevent abuse of patent rights. 
 

6 Provisions of the State Council On Prohibiting Regional 
Blockade in Market Economic Activities 

Prohibits acts of regional blockade in all forms, including preventing products from other region to come into local 
market, adopting discriminatory charge standards or different technical requirements, etc. 
 

7 Price Law Regulates price behavior of both business operators and government, provides for government’s responsibility for 
monitoring and checking prices.    
 

8 Interim Provisions on Preventing the Acts of Price 
Monopoly  
 

These provisions define and ban the “acts of price monopoly”. 
 

9 Several Provisions on Prohibiting Public Enterprises 
from Restricting Competitive Acts  
 

Prohibit public enterprises, such as water, power, heat and air supply, from taking advantages of their overwhelming 
status, restricting competitive acts and damaging consumers’ benefits. 
 

10 Telecom Law Draft  
 

Telecom freedom and confidentiality are protected, but public security/national security/procuratorate have power to 
check communications for national security or investigating crimes. 
 

                                                        
* Associate General Counsel, Intel Corporation. 

 
1 See the table which follows for related documents about each law, regulation or interpretation, some of which are attached as appendices to this table as printed to hand out on April 
20th.  Others will be available as embedded documents in the electronic copy to be made available on the Committee’s website. 
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2 

 
Item Law, Rule or Interpretation Summary 

 
11 Administrative Measures for Fair Transactions Between 

Retailers and Suppliers 
Regulate transactions between retailers and suppliers, protect the fair transaction order and guarantee the legitimate 
rights and interests of consumers (where total annual sales amount to RMB 10 million ($1.27 million) or more). 
 

12 Several provisions on prohibiting unfair competition in 
premium sales  
 

Ban fraudulent premium sales, set maximum premium amount (5000 Yuan), and provide for business operator to 
notify. 
 

13 Regulation on Foreign Investors Merging and Acquiring 
Domestic Enterprises 
 

The new M&A regulation applying to foreign investors. 

14 Regulations on Merging and Splitting of Foreign-funded 
Enterprises 
 

Regulates mergers etc. involving Chinese entities or joint ventures with some foreign ownership. 

15 PRC Securities Law 
 

Chapter 4 addresses the acquisition of listed Companies and requires notification where 5% or more is to be held.  

16 Foreign Trade Law 
 

Now includes anti-monopoly and anti-unfair competition clauses. 
 

17 PRC Bidding Law 
 

Regulates bidding procedures, to try to make fairer.  

18 Electric Power Law Prohibits any refusal to supply electricity and provides for unified electricity fees. 
 

19 PRC Administrative Penalty Law 
 

Stipulates seven types of administrative penalties and provides for procedures to impose.   

20 PRC Administrative Reconsideration Law 
 

How to get administrative decisions reconsidered. 

21 PRC Administrative Procedure Law 
 

Right to litigate a lawsuit in the people's courts once an administrative action by administrative organs or personnel 
infringes lawful rights and interests. 
 

22 Several Regulations on the Evidence in the 
Administrative Procedures 
 

The accused shall take on the burden of producing evidence for administrative action.  

23 Administrative License Law Procedures for administrative licenses, including hearing procedures that may be used in reviewing acquisitions by 
foreign investors. 
 

24 State Compensation Law 
 

Where State organs or functionaries violate the law, abuse their functions and powers, infringe on the lawful rights 
and interests and cause damages, the victims shall have the right to State compensation. 

 
 
 

* Edited from draft prepared by Intel Legal & Corporate Affairs’ China Team, under the direct supervision of Jun Ge and with special thanks to Yan Tang for all the hard work.    
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Item Law/Rule/ 

Interpretation2 
Summary/Scope Promulgating 

Body and Date 
Enforcing Body Legislation Background/ 

Amendment 
Relevant Cases Major Speeches/ 

Articles/Comments 
 

1 
 
AML Draft 
(dated 6/22/06) 
 

CHINAamlRICH0622
06AMLclean.pdf

 
[Appendix 1.1 to 
printed handout] 

 
Bans monopolistic agreements, 
abuse of dominant market 
position, and abuse of 
administrative power, and 
provides for investigation and 
prosecution of violations. 

 
Still under 
discussion.  May 
be passed in 
2007, perhaps 
with 
implementation 
phased in.  

 
Anti-monopoly 
committee and 
Anti-monopoly 
executive organ 
(draft here remains 
controversial3 ) 

 
• Review started in 1994 
• MOFCOM submitted a draft 
to State Council in 2004 
• State Council submitted the 
draft to the Standing 
Committee of NPC 
• First deliberated at the 22nd 
session of the 10th NPC 
Standing Committee in June, 
2006 
• Expected to be re-deliberated 
in 2007. 
 

  
Some commentators report: 
•“The AML draft has come down 
to administrative monopoly.”4 
• Incomes of employees in some 
monopoly industries are too high 
and increase too fast.5  
• “China's most conspicuous 
market leaders—and hence most 
promising targets for antitrust 
enforcement—are foreign.”6 
See also: 
• AML Legislation Comments7  
• SCNPC’s First Deliberation8 
• Selected Speeches9 
• Suggested Clarifications 
regarding China’s Draft AML, US 
Chamber of Commerce, 2/13/07  

AML paper FINAL 
(Eng_Chn).pdf

 
[Appendix 1.2 to handout] 
 
• ABA Comments on 2005 
Proposed AML draft 
http://www.abanet.org/antitrust/at
-comments/2005/05-05/proposed-
at-monopoly-05.html 
 

                                                        
 2 This table provides English translations, in whole or in part, rather than the governing Chinese text.  Some edits have been made to reduce the size of files embedded and/or printed out as Appendices attached as handouts with  
      this table. 
 3 http://www.ce.cn/xwzx/gnsz/gdxw/200610/02/t20061002_8815483.shtml 
 4 http://www.gov.cn/xwfb/2006-06/08/content_303633.htm  (quoting Ma Xiuhong, vice minister of MOFCOM, at the press conference on the 10th China Fair for International Investment and Trade) 
 5 http://www.ce.cn/law/shouye/wqxx/200606/05/t20060605_7220072.shtml  (this issue is raised at the Political Bureau of the Central Committee)  
 6 http://www.chinabusinessreview.com/public/0505/bush.html  (Nathan Bush, Chinese Competition Policy----It Takes More Than a Law, in China Business Review.) 

 7 http://www.npc.gov.cn/was40/detail?record=1&channelid=20179&searchword=%20(%20%B7%B4%C2%A2%B6%CF%B7%A8%B2%DD%B0%B8+%29+and+%28+IDS%3D%27357079'%20)#2 
 8 http://www.npc.gov.cn/zgrdw/common/zw.jsp?label=WXZLK&id=349966&pdmc=1520 
 9 http://www.npc.gov.cn/was40/detail?record=1&channelid=20179&searchword=%20(%20%B7%B4%C2%A2%B6%CF%B7%A8%B2%DD%B0%B8+%29+and+%28+IDS%3D%27350218'%20) 
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Item Law/Rule/ 
Interpretation2 

Summary/Scope Promulgating 
Body and Date 

Enforcing Body Legislation Background/ 
Amendment 

Relevant Cases Major Speeches/ 
Articles/Comments 

 
2 

 
Anti-unfair 
Competition Law 
 

Anti-Unfair 
Competition Law

 
[Appendix 2.1 to 
handout] 

 
Bans abuse of administrative 
power, business transaction by 
unfair means, tying sales, 
misleading and false statement, 
trade secret infringement, etc., 
and provides for investigation 
and prosecution of violations. 

 
SCNPC 
September 2, 
1993 

 
MOFCOM, SAIC, 
NDRC 
 
 

 
• Review started in 1987 
• SAIC set up a drafting group 
in 1992 
• Draft submitted to the 
Standing Committee of NPC in 
1993 
• Passed September 2, 1993 
•  Amendment of this law is 
listed on the five-year 
legislative plan  of the 10th 
NPC 

 
• Domain Name 
Dispute over 
Dupont.10 
• Antitrust Suit 
against Sony11  
• Beijing Maple 
Leaf's vs. Baidu12 

Baidu Case

 
[App. 2.2 to handout]
 
Starbucks vs. 
Xingbake13 

Starbucks Case

[App. 2.3 to handout]
 

 
Explanations on the Draft of the 
Anti-unfair Competition Law14 
• Academic Symposium Across 
Straits on Anti-unfair 
Competition15 
• Anti-competitive Conducts: 
China Experience16  

  
Interpretation on 
Several Questions 
Concerning the 
Application of Law 
in the Trials of Civil 
Cases Involving 
Unfair Competition 
 

Interpretation by 
SPC re Trials re Unfair

 
[App.2.4 to handout] 
 

 
Further defines key terms used 
in the Anti-unfair Competition 
Law, sets clearer criteria for 
recognition of well-known 
products and specifies 
jurisdiction of anti-unfair cases.  

 
SPC 
January 12, 
2007 

    

                                                        
 10 http://www.apli.org/apli_special_china.htm#Beijing%20First%20Intermediate%20People's%20Court%20Conducted%20Trial%20on%20Domain%20Name%20Dispute%20Over%20Dupont 
 11 http://news3.xinhuanet.com/english/2007-01/18/content_5621130.htm 
 12 http://www.chinalawexpress.com/cle/newsDetail.aspx?clenewsid=2965 
 13 http://www.chinalawexpress.com/cle/newsDetail.aspx?clenewsid=2979 
 14 Liu Xuemin, minister of SAIC,http://www.law-lib.com/fzdt/newshtml/20/20050802221524.htm. 
 15 Peking University Judicial Research Center, http://article.chinalawinfo.com/article/user/article_display.asp?ArticleID=2041 
 16 Junkuo Zhang, Development Research Center of the State Council of PRC, 
       http://www.fias.net/ifcext/fias.nsf/AttachmentsByTitle/Conferences_CompetitionPolicy_Junkuo+Zhang.prn.pdf/$FILE/Conferences_CompetitionPolicy_Junkuo+Zhang.prn.pdf  
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Item Law/Rule/ 
Interpretation2 

Summary/Scope Promulgating 
Body and Date 

Enforcing Body Legislation Background/ 
Amendment 

Relevant Cases Major Speeches/ 
Articles/Comments 

 
3 

 
The Contract Law 
 

Contract Law

 
[App. 3.1 to handout] 
 

 
Stipulates that a technology 
contract which monopolizes the 
technology or impedes the 
technological progress shall be 
null and void. (Art. 329) 

 
NPC 
March 15, 1999 

  
The previous contract laws 
included: Economic Contract 
Law, Technology Contract law, 
Labor Contract law. They all 
became null and void with the 
promulgation of the new 
(current) Contract Law (per its 
Art. 428).  

  

  
Interpretation of the 
Supreme People’s 
Court concerning 
Some Issues on 
Application of Law 
for the Trial of Cases 
on Disputes over 
Technology 
Contracts  
 

Interpretation of the 
SPC

 
[App. 3.2 to handout] 
 

 
Its Art. 10 b interprets the 
“illegally monopolizing 
technology and impairing 
technological progress” 
mentioned in Article 329 of the 
Contract Law and etc. 
 

 
Dec. 16, 2004 
SPC 

    

 
4 

 
Regulation on 
Administration of 
Import and Export 
of Technologies 
 

Tech Import & 
Export Regs.doc

 
[App. 4 to handout] 
 

 
Bans certain restricted terms in 
import contracts, such as 
requirements of unnecessary 
provisos, restrictions on usage 
or improvement of the 
imported technologies or 
access to similar or competitive 
technologies, and unreasonable 
restrictions on price, quantity, 
export channel and etc.  
 

 
State Council 
Dec. 10, 2001 
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Item Law/Rule/ 
Interpretation2 

Summary/Scope Promulgating 
Body and Date 

Enforcing Body Legislation Background/ 
Amendment 

Relevant Cases Major Speeches/ 
Articles/Comments 

 
5 

 
Patent Law 

Patent Law

 
[App. 5 to handout] 
 

 
Stipulates three types of 
compulsory licenses to prevent 
abuse of patent rights. 

 
SCPNC 
August 25, 2000 

 
SIPO 

 
Patent Law amendment is 
under way.   
SIPO has submitted its draft 
amendment to the Legal Affairs 
Office of the State Council 
(“LAO”) for review. 
The draft amendment provides 
compulsory license as a remedy 
for acts eliminating/restricting 
competition 
 

 
Cisco vs. Hawei17 

 
See comparison between the 
current Patent Law and the draft 
amendment to Patent Law18   

 
6 

 
Provisions of the 
State Council On 
Prohibiting Regional 
Blockade in Market 
Economic Activities 
 

Regional Blockade 
Prohibitions.doc

 
[App. 6 to handout] 
 

 
Prohibits acts of regional 
blockade in all forms, including 
preventing products from other 
region to come into local 
market, adopting 
discriminatory charge standards 
or different technical 
requirements, etc. and also 
provides for investigation and 
prosecution of violations. 
    

 
State Council 
April 21, 2001 

 
If any people’s 
government at any 
level or an 
affiliated 
department shall 
commit a 
blockade, the next 
higher authority 
shall change or 
cancel such action 
(Art. 6 – 9) 

   

 
7 

 
Price Law 
 

Price Law.doc

 
[App. 7 to handout] 
 

 
Regulates price behavior of 
both business operators and 
government; provides for 
government’s responsibility for 
monitoring and checking 
prices.    
 

 
SCNPC  
Dec. 29, 1997 
 

 
NDRC 

   

 
8 

 
Interim Provisions 
on Preventing the 
Acts of Price 
Monopoly  
 

Interim Ban on Acts 
of Price Monopoly.doc

 
[App. 8 to handout] 

 
Defines and ban the “acts of 
price monopoly”, whether 
through agreements, 
coordination or decisions, 
including fixing prices or 
output (Art. 4).  No operator 
shall use its “market 
predominance” to: 
“compulsorily define” the 
resale price (Art. 5), seek 
sudden huge profits (Art. 6), 

 
NDRC 
June 18, 2003 

    

                                                        
 17 ( Chinese) http://tech.sina.com.cn/focus/cisco_huawei/; (English) http://www.chinadaily.com.cn/english/doc/2004-07/30/content_353070.htm 
 18 http://www.uschina.org/members/documents/2006/08/prc-patent-law-draft-english.pdf. 
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Item Law/Rule/ 
Interpretation2 

Summary/Scope Promulgating 
Body and Date 

Enforcing Body Legislation Background/ 
Amendment 

Relevant Cases Major Speeches/ 
Articles/Comments 

dump commodities below cost 
to supplant or impair 
competitors (Art. 7), or price 
the “same transaction objects” 
differently (Art. 8). 
 

 
9 

 
Several Provisions 
on Prohibiting 
Public Enterprises 
from Restricting 
Competitive Acts  
  

 
Prohibits public enterprises, 
such as water supply, power 
supply, heat supply, air feed 
enterprises from taking 
advantage of their 
overwhelming status, 
restricting competitive acts and 
damaging consumers’ benefits.  
 

 
SAIC 
December 24, 
1993 

    

 
10 

 
Telecom Law Draft  
 

 
Applies to all activities 
of/relevant telecom within 
PRC. 
• Telecom freedom and 
confidentiality are protected by 
law, but public 
security/national 
security/procuratorate have 
power to check 
communications for national 
security or investigating the 
crimes. 
 

Related Articles in 
Telecom Law Draft.do

 
[App. 10 to handout] 
 

  
MII  

 
• Initiation in 1980 
• Listed on the 2006 SCNPC 
legislative plan 
• Guiding Principles in drafting 
the law: to break monopoly, 
compete fairly, optimize 
resources, strengthen 
supervision19 
 

  
MII disclosed that in telecom law, 
great efforts would be made to 
eliminate monopoly.20 

                                                        
 19 http://tech.21dnn.com/28/2002-11-27/71@545017.htm 
 20 http://www.c114.net/zhuanti_simple/Read_boardnew.asp?articleID=277&ZhuantiID=44 
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Item Law/Rule/ 
Interpretation2 

Summary/Scope Promulgating 
Body and Date 

Enforcing Body Legislation Background/ 
Amendment 

Relevant Cases Major Speeches/ 
Articles/Comments 

 
11 

 
Administrative 
Measures for Fair 
Transactions 
Between Retailers 
and Suppliers 
 

Admin Measures for 
Fair Transactions Btw 
[App. 11 to handout] 
 

 
Regulates transactions between 
retailers and suppliers, protects 
the fair transaction order, and 
guarantees the legitimate rights 
and interests of consumers.  
• The measures apply to all 
suppliers and to retailers whose 
total annual sales amount to 
RMB 10 million ($1.27 
million) or more. 
 

 
NDRC, Ministry 
of Public 
Security (MPS), 
MOFCOM, 
SAIC, SAT 
October 12, 
2006 

 
The departments of 
commerce, price, 
tax, industry and 
commerce at the 
county level or 
above. 

   

 
12 

 
Several provisions 
on prohibiting  
unfair competition in 
premium (i.e., prize) 
sales  
 

 
Bans fraudulent premium (i.e., 
prize) sales, sets maximum 
premium amount (5000 Yuan), 
and provides for business 
operator to notify. 
 

 
SAIC 
Dec. 24, 1993 

 
SAIC and its 
subsidiaries  

   

 
13 

 
Regulation on 
Foreign Investors 
Merging and 
Acquiring Domestic 
Enterprises 
 

2006 M&A 
regulation.doc

 
[App. 13.1 to 
handout] 

 
The new M&A regulation 
applying to foreign investors. 
 
 

 
MOFCOM; 
State-owned 
Assets 
Supervision and 
Administration 
Commission of 
State Council; 
State 
Administration 
of Taxation; 
State 
Administration 
for Industry and 
Commerce 
(SAIC); China 
Securities 
Regulatory 
Commission; 
State 
Administration 
of Foreign 
Exchange 
 
August 8, 2006 
 

 
MOFCOM & SAIC 

 
This new M&A regulation 
replaces the previous 2003 
provisional regulation with the 
same name; 
• The new Company Law also 
has some stipulations re anti-
monopoly and anti-unfair 
competition, yet M&A 
regulation is not consistent with 
the new Company Law. 
 
• The M&A regulation itself 
does not deal with the issue re 
national economic security, 
anti-monopoly and anti-unfair 
competition. 

 
• Supor Group Case  

Supor Group 
Case.doc

[App. 13.2 to 
handout] 
 
• Xuzhou 
Construction 
Machinery Group 
Case 

XCMG & Carlyle 
Case.doc

 
[App. 13.3 to 
handout] 

 
• ABA Comments on MOFCOM 
Filing Guidelines 
http://www.abanet.org/antitrust/at
-comments/2007/03-07/comm-
PRC.pdf  
 
 
• NDRC has suggested a special 
scrutiny mechanism is needed for 
the M&A deals and centralized 
control for key industries. 
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Item Law/Rule/ 
Interpretation2 

Summary/Scope Promulgating 
Body and Date 

Enforcing Body Legislation Background/ 
Amendment 

Relevant Cases Major Speeches/ 
Articles/Comments 

 
14 

 
Regulations on 
Merging and 
Splitting of Foreign-
funded Enterprises 
 

Regulations on 
Merging and Splitting 

 
[App. 14 to handout] 
 

 
For a range of joint ventures 
and entities with foreign 
ownership interests, this 
amended regulation governs 
their mergers, divisions and 
dissolutions with Chinese 
entities.  In addition to 
specifying various forms and 
actions required in such 
transactions, Art. 26 provides 
for MOFCOM to conduct 
hearings if a corporate merger 
tends toward monopoly or “will 
possibly form a market-
controlling status of some of 
the specific commodities or 
services that may hinder fair 
competition.” 
 

 
MOFTEC (now 
MOFCOM), 
SAIC 
Nov. 22, 2001 

 
MOFCOM 

   

 
15 

 
PRC Securities Law 
 
 
 
 

 
Chapter 4 establishes rules for 
the acquisition of listed 
Companies, including reporting 
any acquisition reaching 5% of 
the issued shares (Art. 86).  Also 
provides for revocation and fines 
for a securities underwriter 
which engages in false or 
misleading actions or canvasses 
business by any means of unjust 
competition (or violates 
securities law)(Art. 191).  

 
SCNPC 
October 27, 
2005 

    

 
16 

 
Foreign Trade Law 
 

Foreign Trade 
Law.doc

 
[App. 16 to handout] 

 
Overview of FTL’s Anti-
monopoly and Anti-unfair 
Competition clauses: 
•  Applicable to foreign trade, 
inclusive of goods and 
technology import and export, 
and international service trade, 
and foreign trade related IP 
protection. 
•  Art. 33 lists several unfair 
competition activities 
including: selling commodities 
at unjustified low prices, 
collusive bidding, 
disseminating false 
advertisements, and offering 

 
NPC 
April 6, 2004 

 
Foreign Trade 
Department of the 
State Council 

 
The newly added anti-
monopoly and anti-unfair 
competition clauses are mainly 
based on the following 
considerations: 
• It will foster a good foreign 
trade environment; 
• It can ensure the national 
economic security to some 
extent; 
• It’s the manifestation of 
fulfillment of China’s WTO 
entry commitment. 
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Item Law/Rule/ 
Interpretation2 

Summary/Scope Promulgating 
Body and Date 

Enforcing Body Legislation Background/ 
Amendment 

Relevant Cases Major Speeches/ 
Articles/Comments 

commercial bribes. 
•  No specific punishments are 
stated, but the enforcing body 
can take reasonable and 
necessary measures to 
eliminate the damages caused.  
  Art. 7:  for any country or 
region that takes discriminatory 
action banning, restriction or 
against PRC trade, the PRC 
shall be entitled to adopt 
corresponding measures.  
Activity conducted extra-
territorially by foreign entities 
which directly or indirectly 
affects the domestic market 
falls within its scope.  

 
17 

 
PRC Bidding Law 
 

Bidding Law.doc

 
[App. 17 to handout] 

 
•  So far, no  implementation 
rules have been enacted for the 
PRC Bidding Law. 
•  Art. 5:  The principles of 
openness, fairness, justice, 
honesty and credit-worthiness 
shall be applied to bidding 
activities. 
•  Art. 6 stipulates that there 
shall be no department or 
industry restriction.  No one 
shall illegally intervene in 
bidding activity.  The selection 
of the bidding agency (see Arts. 
12 and 14) shall be conducted 
in an equal, autonomous, 
transparent manner.  
•  Possible punishments: make 
corrections; warnings and 
demerits; if serious, demotion, 
removal from office, or 
dismissal from work. 
•  Monopoly caused by bidding 
activity has been listed as one 
of six administrative 
monopolies in the AML Draft. 
 

 
SCNPC 
August 30, 1999 

 
Administrative 
agency appointed 
by State Council 

 
• Legislation purpose: 
Facilitating the reform of 
investment and financing 
mechanism, creating a market 
with fair competition 
environment, prevent the 
corruption caused by bidding 
activity, and so forth; 
• Practical problems reported: 
reluctant application of 
bidding; irregularity of bidding 
procedures; corruption; bad 
administration; and soft 
supervision. 

  
 

 
18 

 

 
Electric Power Law 

 

 
Prohibits any refusal to supply 
electricity and provides for 
unified electricity fees.  

 
SCNPC 
Dec. 28, 1995 

 
The electric power 
administration 
department under 
the State Council 
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19 

 
PRC Administrative 
Penalty Law 
 

Administrative 
Penalty Law.doc  

[App. 19 to handout] 
 

 
Stipulates seven types of 
administrative penalties 
(disciplinary warning, fine, 
confiscation, ordering for 
suspension of production or 
business, suspension or 
rescission of license, 
administrative detention and 
others) and provides for 
procedures to impose. 
 

 
Mar. 17, 1996 
NPC 

    
• Significance of the 
Administrative Penalty Law21 
• Legislation on Administrative 
Procedures: Status in quo and 
Expectation22 

 
20 

 
PRC Administrative 
Reconsideration Law 
 

Admin 
Reconsideration Law. 
[App. 20 to handout] 
 

 
How to get administrative 
decisions reconsidered. 

 
April 29, 1999 
SCNPC 
 

    

 
21 

 
PRC Administrative 
Procedure Law 
 

Admin Procedure 
Law.doc

 
[App. 21 to handout] 
 

 
A citizen, legal person or other 
organization has the right to 
litigate a lawsuit in the people's 
courts once a concrete 
administrative action by 
administrative organs or 
personnel infringe their lawful 
rights and interests.  
 

 
April 4, 1989, 
NPC 

    
•Administrative Procedures Are  
Framework for Building 
Harmonious Society23  
• The Revision of the 
Administrative Procedure Law24  

 
22 

 
Several Regulations 
on the Evidence in 
the Administrative 
Procedures 
 

 
The accused shall take on the 
burden of producing evidence 
for administrative action.  

 
June 4, 2002 
SPC 

    
• Characteristics of the Evidence 
in Administrative Procedures25   
• Analysis on the SPC 
Regulations on the Evidence in 
the Administrative Procedures26  
 

                                                        
 21 http://www.gy8655.com/newlist.asp?id=1724 
 22 http://article.chinalawinfo.com/article/user/article_display.asp?ArticleID=23788, http://article.chinalawinfo.com/article/user/article_display.asp?ArticleID=23789 
 23 http://article.chinalawinfo.com/article/user/article_display.asp?ArticleID=37490 
 24 http://article.chinalawinfo.com/article/user/article_display.asp?ArticleID=32432 
 25 http://www.chinacourt.org/public/detail.php?id=113665 
 26 http://www.zjbar.com/show.jsp?id=121 
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23 

 
Administrative 
License Law 

Administrative 
License Law.doc

 
[App. 23 to handout] 
 

 
Stipulates executive authorities, 
scope and procedures for 
administrative licenses, 
including hearing procedures 
that may be used in reviewing 
acquisitions by foreign 
investors. 

 
Aug. 27, 2003 
SCNPC 

    
• A Report on Implementation of 
the Administrative License Law27 
The Administrative License Law 
will Push the Government Ruled 
by Law28 

 
24 

 
State Compensation 
Law 

State Compensation 
Law_App 24.doc

 
[App. 24 to handout] 

 
Where State organs or State 
functionaries, in violation of 
the law, abuse their functions 
and powers and infringe upon 
lawful rights and interests, 
thereby causing damage to 
them, the victims shall have the 
right to State compensation in 
accordance with this Law. 
 

 
May 12, 1994 
SCNPC 

    
• Suggestions on Revision of the 
State Compensation Law29  

 
 
 

                                                        
 27 http://news.tom.com/1002/20040630-1045934.html 
 28 http://article.chinalawinfo.com/article/user/article_display.asp?ArticleID=28576 
 29 http://vip.chinalawinfo.com/newlaw2002/slc/SLC.asp?Db=art&Gid=335572957 
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CHINA’S DRAFT ANTI-MONOPOLY LAW 
Dr. Huang Yong∗ 

 
Distinguished Chairman, ladies and gentlemen, 
 
I am delighted to have the opportunity to attend the antitrust spring meeting of ABA for the 
second time. I very much appreciate ABA’s invitation. During the cherry blossom season last 
year, I came to the beautiful Washington to attend the spring meeting and had the pleasure of 
meeting many knowledgeable experts and experienced antitrust enforcement officials from 
DOJ/FTC. It’s a great pleasure to see these friends again.  
 
As you know, the legislative work of AML is now a pressing task in progress. At this critical 
moment, the exchanges on the AML between China and US at different levels and areas will 
have great significance. Now there is increasing international convergence in the basic 
principles and important legal regimes of antitrust law. As an emerging new market economy 
and part of the global economy, China has broadly referred to sophisticated legislative and 
enforcement experiences of antitrust laws of other countries including the United States. It will 
enable China to avoid mistakes and also pave the way for future international cooperation of 
antitrust enforcement, which will have profound and positive impact on both US and China.  
 
Today, I would like to brief you on the new progress of and outlooks for the draft AML, and 
then focus my remarks on the issues existing in the current draft.    
 
In June 2006, the highest legislative body, the National People’s Congress, conducted its first 
review of the AML. It is a historic moment signifying the law had finally come to the review by 
the legislative body after more than 10 years of drafting. After that, the NPC has solicited 
various comments from all segments, especially the comments from regulated industries, 
antitrust experts and academics, Ministry of Commerce, State Administration of Industry and 
Commerce. I myself provided my comments as representative from academia. At present, the 
draft law is still under internal debate in the NPC.  
 
On the other hand, relevant governmental bodies, notably Ministry of Commerce, have begun 
to explore antitrust enforcement practices and accumulated valuable experiences under the 
Regulation on M&A of Domestic Enterprises by Foreign Investors and its implementing Filing 
Guidelines.  
 
According to the latest source, the legislative process of AML might be accelerated and the 
Standing Committee NPC will conduct its second review this June. The AML is expected to be 
adopted by the end of this year after 3 reviews according to legislative custom and practice of 
NPC unless there are significant irreconcilable controversies.  
 
Now it could be said that the AML has shaped up and no significant amendments are expected. 
In terms of basic principles and legal frameworks, the AML conforms to international accepted 
practices, embodying the values and goals of the antitrust laws. In this sense, the draft AML is 
                                                        
∗ Professor of Law, University of International Business & Economics School of Law, Beijng, China  
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largely a success. At the same time, the draft law has some Chinese Characteristics, such as the 
provisions against administrative monopoly which is rarely seen in the antitrust laws of other 
countries. It reflects China’s attempted effort to curb the improper intervention with the market 
by abusing the administrative power through the implementation of AML.  
 
For another instance, the draft in many aspects has only basic and abstract provisions. 
Although it may pose some difficulties in the initial stage of enforcement of the AML, the 
feature of generality however provides some latitude to adopt detailed implementing 
regulations and rules in the future taken into account specific circumstances of China, and thus 
avoid frequent amendments of the law itself. In this sense, the adoption of the AML is not the 
end of the legislative progress of the competition related laws; rather it is a new start on 
ongoing work of drafting implementing rules at various levels. 
 
Recognizing these achievements, we should also note the problems and weaknesses of the draft, 
some of which are really prominent.  The biggest problem, in my view, is  the design of the 
antitrust agencies. 
 
Although an Antimonopoly Commission under the State Council is to be established, whose 
function is to “supervise, organize and coordinate” the enforcement under the AML, such 
power are by no means substantive. Seen from the legislative interpretation of the AML, the 
Antimonopoly Commission is likely to be a “rubber stamp”, and the substantive enforcement 
power may be finally divided among 3 executive branches of the government according to their 
current functions, i.e. enforcement of merger control in the hand of MOFCOM, abuse of 
dominance in the hand of SAIC and monopoly agreement in the hand of State Development 
and Reform Commission. As such, the AML might fall apart, leading to serious problems such 
as inconsistencies of enforcement standards, wastes of already limited enforcement resources 
in the large amount of coordination work among the agencies.  
 
At the same time, due to the ambiguities and uncertainties of the AML, concurrent enforcement 
will likely lead to a situation where easily regulated areas and high profiled cases are the targets 
of jurisdiction quarrel among the agencies for purpose of earning political credits while tough 
areas are left unattended by none of the agencies.  It is difficult for the AMC, an organization 
without any administrative and judicial resources, to overcome these inherent weaknesses.  
Even if this is possible, it has to pay enormous and unnecessary costs.    
 
From the success experiences of other countries and the specific circumstances of China, a 
competent antitrust authority must have at least 4 features: uniformity, independence, authority 
and professionalism.  
 
Unity is the precondition of efficient enforcement, while independence is necessary to resist the 
influence of provincial sector interests, especially the intervention from the authorities of 
regulated industries. Eradication of deeply rooted local protectionism which distorts 
competition requires authority of the enforcement agency, while the highly technical and 
complex nature of the AML demands expertise on the part of enforcement agency.   
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It should be noted that under the current proposed model, neither MOFCOM, SAIC nor SDRC 
is in a position to achieve the goals of antimonopoly law, especially when these goals are in 
conflict with the goals of other important missions and functions these agencies are now 
entrusted with. Therefore, concurrent enforcement among several agencies is almost the worst 
option. The AML should devise an separate antimonopoly authority according to the above 
standard of unity, independence, authority and expertise. 
 
In addition to the problems with the enforcement agency, other concerns of the draft include:  
 
First, the goals of the AML are not accurate.  In China, the objectives of law have potentially 
very important significance. Legislative objectives may provide a basis for courts to render a 
judgment when there is no specific rule in the law itself and they also provide guidance in the 
interpretation of regulations and laws of lower hierarchy.  
 
The draft provides that the law is enacted for the purpose of “protecting the market competition, 
preventing and prohibiting monopolistic behaviors, improving the efficiencies of economic 
operation, protecting the legitimate rights of business operators, consumers and public interest, 
and promoting the healthy development of the socialist market economy.” The goal of 
protecting the legitimate rights of business operators is highly doubtful and should not be the 
goal pursued by AML, at least not the direct goal. In addition, this goal is likely to conflict with 
the goal of protecting the rights of consumer and therefore it is not appropriate to be 
incorporated as one of the objectives of the law.  
 
Secondly, the scope of application of AML is unclear, and its relationship with other laws is 
incorrect. The draft did not establish the universal application of AML. In China, state-owned 
economy controls the key sectors of the national economy and many of them involve in 
regulated industries. The draft did not clarify whether the regulated industries are subject to or 
exempted from AML and how AML shall apply to them.  
 
As for AML’s relationship with other laws, the draft provides that “regarding monopolistic 
behaviors stipulated under this law, where the laws and administrative regulations provide 
otherwise, such laws and regulations shall apply. ” This provision raises significant issues. On 
one hand, laws of lower hierarchy such as administrative regulations however will trump AML 
which is of higher hierarchy; on the other hand, repeal of AML by other laws will lead to the 
dismemberment of the AML and failure of the goals of the AML.  
 
Thirdly, the liability for administrative monopoly is hard to materialize.  The draft provides that 
“where administrative agencies and public organizations eliminate or restrict competition by 
abuse of administrative power, the agency of a higher hierarchy shall order its subordinate 
agency to correct such behaviors”.  
 
The approach of total reliance on the self-correcting of the administrative agency for relief is 
either naïve or irresponsible, and is hard to realize the goal of curbing administrative monopoly. 
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In fact, the anti-unfair competition law, which has been in place for many years, has provisions 
on administrative monopoly. Experiences suggest that the reason why the anti-unfair 
competition law failed to yield efficient enforcement against administrative monopoly is lack 
of effective penalty and liability mechanism, just like a tiger without teeth. We should not 
forget the lessons we learn from the Anti-unfair competition law.      
 
In addition, there are also some wording or techniques issues in the draft. Due to the time 
constraint, I will not discuss them in details.  
 
In conclusion, the current draft of the AML is an encouraging achievement despite some 
imperfections. I proposed the above personal comments and welcome further discussions with 
the antitrust experts and enforcement officials.   
 
Thanks! 
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Yong HUANG Yong HUANG Ph.D.Ph.D.
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Beijing, ChinaBeijing, China

59



Current Status & OutlookCurrent Status & Outlook

StatusStatus
–– Still in debate after submission to NPCStill in debate after submission to NPC
–– Gov. agencies already started test drive: Gov. agencies already started test drive: 

M&A rules jointly published by 6 agenciesM&A rules jointly published by 6 agencies
MOFCOM clearance guidelinesMOFCOM clearance guidelines

–– Latest news: process might be expeditedLatest news: process might be expedited
–– Personal comments & predictions:Personal comments & predictions:

AML bill widely concerned among Gov., regulated AML bill widely concerned among Gov., regulated 
industries, media and the publicindustries, media and the public
Third read scheduled in summer, 2007Third read scheduled in summer, 2007
Might be finalized end 2007, provided, that all major Might be finalized end 2007, provided, that all major 
controversies cleared.controversies cleared.
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General Comments on the BillGeneral Comments on the Bill

Basic principles and rationales live up to Basic principles and rationales live up to 
international expectationinternational expectation
With Chinese elements:With Chinese elements:
–– AntiAnti--administrative monopolyadministrative monopoly
–– Rules abstractive: details needed to be  Rules abstractive: details needed to be  

supplemented and perfected in accordance supplemented and perfected in accordance 
with enforcement and practicewith enforcement and practice
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Problems RemainProblems Remain

Enforcement agency: the biggest oneEnforcement agency: the biggest one
–– The AML Commission might be merely The AML Commission might be merely 

““rubber stamprubber stamp””
–– Dangers of multiple agenciesDangers of multiple agencies

AML might fall in partsAML might fall in parts
Conflicting standardsConflicting standards
Wasting resources in coordinationWasting resources in coordination
Overlaps and gaps in enforcement activitiesOverlaps and gaps in enforcement activities
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Problems Remain Problems Remain -- continuedcontinued

–– Requirements on the agenciesRequirements on the agencies
Uniformity: condition precedent to effective Uniformity: condition precedent to effective 
enforcementenforcement
Independence: cutting off links with other Independence: cutting off links with other 
interested agenciesinterested agencies
Authority: power to fight administrative monopoly Authority: power to fight administrative monopoly 
and parochialismand parochialism
Professionalism: meeting the standards of AMLProfessionalism: meeting the standards of AML
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Problems Remain Problems Remain -- continuedcontinued

Choice of legislative goalsChoice of legislative goals
–– Importance of goals: judge could turn to the Importance of goals: judge could turn to the 

goals when no detailed rules available; also goals when no detailed rules available; also 
needed in order to interpret laws of lower needed in order to interpret laws of lower 
hierarchyhierarchy

–– ““Protecting business operatorsProtecting business operators””: might : might 
conflict with consumer interestsconflict with consumer interests
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Problems Remain Problems Remain -- continuedcontinued

Coordination with other statutesCoordination with other statutes
–– Scope of AMLScope of AML

Antimonopoly v. Regulation of industryAntimonopoly v. Regulation of industry
Should it be spelled out in the AML?Should it be spelled out in the AML?
How?How?

–– Relationship with other statutesRelationship with other statutes
–– Hierarchy problem: AML preempts administrative Hierarchy problem: AML preempts administrative 

rulesrules
–– Universal application of AMLUniversal application of AML
–– Immunities and exemptions have to be explicitly Immunities and exemptions have to be explicitly 

authorized by other statutesauthorized by other statutes
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Problems Remain Problems Remain -- continuedcontinued

Penalties on administrative monopolyPenalties on administrative monopoly
–– Mere declaratory penalties: Mere declaratory penalties: ““paper tigerpaper tiger””
–– What should be included?What should be included?

Lessons of the Counter Unfair Competition LawLessons of the Counter Unfair Competition Law
Need to be fitted into Chinese political and Need to be fitted into Chinese political and 
administrative machineryadministrative machinery
EffectivenessEffectiveness
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ConclusionsConclusions

Thanks to ABAThanks to ABA
Look forward to a continuous discussion Look forward to a continuous discussion 
and the sharing of thoughtsand the sharing of thoughts
Questions?Questions?
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The Draft Chinese Anti-Monopoly Law 
 

Mr. Wu Zhenguo* 
 

China is carrying out the establishment and improvement of a socialist market 
economy now and, to guarantee the sound, orderly and efficient development of the 
market economy, it must establish a free and fair market competition order. Therefore, 
the establishment and improvement of a legal system for market competition, 
especially a law system for anti-monopoly, become the foundation and starting point 
of the establishment of an effective competition system and the protection and 
promotion of free and fair competition, which is of more importance to a country with 
a shift from the planned economy to the market economy. 

I. Profile of the Anti-Monopoly Legislation of China in Force  

Market economy is just an economic system under which the country allocates 
resources through market and competition plays a fundamental role in the process of 
resource allocation through market. So far, China has not had a special anti-monopoly 
law yet, which, however, doest not mean that China has no anti-monopoly legislation. 

The provisions of the laws in force have set forth a series of legal norms for monopoly 
and limitation of competition. China’s competition policy and legislation have 
undergone a course of continuous development and improvement from scratch. 
China’s anti-monopoly legislation can be divided into three stages:  

In the Stage 1, before the reform and opening up to the outside in 1978, China carried 
out the planned economy and all things were subject to the planned control of the 
State, without competition, so there was no anti-monopoly legislation. 

In the Stage 2, from 1978 when the reform and opening up to the outside started to 
1992 when the goal of establishment of a socialist market economy was proposed at 
the 14th National Congress of the CPC, China pursued the planned commodity 
economy and allowed a limited range of market competition, with only a few 
scattered competition policy legislations. China’s anti-monopoly legislation started 
after the reform and opening up to the outside, that is to say, it is closely related to the 
reform oriented towards market economy and started in China. In 1980s, the State 
Council promulgated the Provisional Regulations on Development and Protection of 
Socialist Competition (1982), the Regulations on Control of Advertisements (1982), 
the Regulations on Control of Price (1987) and other regulations involving anti-
monopoly in succession.  

_________________________   

*  Deputy Director, Antimonopoly Office, Ministry of Commerce, People’s Republic 
of China. 
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In the Stage 3, from 1992 when the goal of establishment of a socialist market 
economy was proposed at the 14th National Congress of the CPC, especially the 
Decision on Several Issues concerning Establishment of a Socialist Market Economy 
was adopted at the 3rd Plenary Session of the 13th Central Committee, up to now, 
China’s competition policy legislation started to enter an important period. 

In October 1992, the 14th National Congress of the CPC clearly identified the 
establishment of a socialist market economy as the goal of reform. In November 1993, 
establishment of the basic framework of a socialist market economy was proposed at 
the3rd Plenary Session of the 13th Central Committee. Through reform and opening-up 
of more than a decade, a socialist market economy has been basically established. 
Correspondingly, China’s anti-monopoly legislation started to enter an important 
period. 

In 1990s, China successively promulgated important laws and regulations involving 
anti-monopoly, such as the Anti-Unfair Competition Law (1993), the Law on the 
Protection of Consumers' Rights and Interests  (1993), the Price Law (1997), the 
Bidding Law (1999), the newly-revised Foreign Trade Law (2004), the Regulations to 
Prohibit Local Protectionism in Market Economy Activities (2001), the Decisions of 
the State Council on Rectifying and Standardizing the Market Economic Order (2001), 
the Telecommunication Regulations (2000), the Regulations of International Maritime 
Transportation (2001) and so on, which regulated monopolies. In March 2003, the 
Ministry of Commerce promulgated the Regulations for Merger between and 
Acquisition of Domestic Enterprises by Foreign Investors which stipulate merger 
between and acquisition of domestic enterprises by foreign investors. Starting from 
1994, China drafted the Anti-monopoly Law. 

Now I would like to give a brief introduction of China's anti-monopoly legislation in 
force.  

(I). Legislation against Cartel 

The Article 15 of the Anti-Unfair Competition Law of the People's Republic of China 
promulgated by the Chinese government in 1993 regulates collusion in bidding. The 
Price Law of the People's Republic of China promulgated in 1997 stipulates the acts 
in respect of price cartel. The Bidding Law of the People's Republic of China 
promulgated in 1999 stipulates collusion in bidding. Meanwhile, such administrative 
regulations as the Price Control Regulations and the Regulations on International 
Maritime Transportation prohibit cartel. 

1. Price Cartel. The Price Law makes provisions on the acts in respect of price cartel 
and prohibits operators from manipulating market prices in collusion; the Price 
Control Regulations consider “agreement upon monopoly prices between enterprises 
or trade organizations” as illegal practice; as provided by the Regulations on 
International Maritime Transportation, the competent departments for 
communications may, as requested by interested parties and decided by themselves, 
examine the liner conference agreements, operation agreements, freight rate 
agreements and other agreements which, involving Chinese ports, are concluded 
between international shipping operators engaged in international liner service and 
might affect fair competition. 
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2. Collusive bidding. The Anti-Unfair Competition Law and the Bidding Law prohibit 
collusion in bidding and stipulate that no bidder is allowed to quote prices by 
colluding or squeeze out others’ fair competition; bidders and persons inviting bids 
are not allowed to harm the legitimate interests of the state, collectives, and the public 
by colluding in the bidding. 

(II) Legislation against Abuses of a Dominant Market Position 

The relevant laws of China do not definitely stipulate the recognition of a market 
dominant position. The current main provision against abuses of a dominant market 
position is the Article 6 of the Anti-unfair Competition Law, that is to say, “a public 
utility enterprise or any other operator in a legitimately monopolistic position is 
prohibited from setting limits on purchases of commodities from designated 
businesses in order to squeeze out other operators’ fair competition.” From this 
provision, it can be seen that public utility enterprises and other operators in a 
legitimately monopolistic position are recognized as the ones in a dominant position. 
The Article 17 of the Telecommunications Regulations promulgated by the State 
Council provides that “dominant telecommunications service operators may not refuse 
requests for interconnection from other telecommunications service operators or 
operators of dedicated networks.” Therefore, the dominant telecommunications 
service operators shall also be regarded as the ones in a dominant position in the 
telecommunications market. The Provisional Regulations for Preventing Monopoly 
Pricing Actions promulgated by the State Development and Reform Commission in 
June 2003 pointed out that “a dominant market position is determined in accordance 
with operators’ shares in the relevant markets, fungible degree of their commodities 
and ease of their new rivals’ entry into the market.” 1 However, as there is no 
quantification standard for market share and, besides, so far the State Development 
and Reform Commission has not dealt with a relevant case pursuant to this provision 
yet, this provisional provision, in fact, is not operable.  

China's regulations on abuses in various forms appear in the Anti-unfair Competition 
Law, the Price Law as well as other laws, administrative regulations, departmental 
rules and local regulations, which are expressed in the following forms: 

1. Coercive trade. The Article 6 of the Anti-unfair Competition Law provides that 
public utility enterprises and other operators in a legitimately monopolistic position 
are prohibited from setting limits on purchases of commodities from designated 
businesses in order to squeeze out other operators’ fair competition. The Several 
Provisions on Prohibition of Public Utility Enterprises from Limiting Competition 
promulgated by the State Administration for Industry and Commerce in December 
1993 give executive interpretation on the Article 6 of the Anti-unfair Competition Law 
by departmental rules and classifies public utility enterprises’ coercive acts into two 
categories: one is that public utility enterprises coerce others into trading acts as 
designated by them; the other is public utility enterprises coerce others into accepting 
the trading conditions as designated by them. As to those who violate the provisions, 
the supervision and inspection departments at the provincial level or at the municipal 

 
1 Wang Xianlin. WTO Competition Policy and China’s Anti-monopoly Legislation. Page 200. Peking 

University Press, March 2005 
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level in cities that are divided into districts shall instruct them to stop the illegal 
practice and may, in accordance with the seriousness of the case, impose on them a 
fine amounting to between RMB 50,000.00 to RMB 200,000.00. Where the 
designated operators take this chance to sell commodities of low quality yet at high 
prices or overcharge, the supervision and inspection departments shall confiscate their 
illegal income and may, in accordance with the seriousness of the case, impose on 
them a fine of at least the same amount and less than three times the amount of the 
illegal income. 

The Article 41 of the Telecommunications Regulations stipulates that no 
telecommunications operator is allowed to restrict telecommunications subscribers in 
any manner in the use of services designated by them in the course of providing 
telecommunications services; the Article 42 provides that telecommunications 
operators are prohibited from restricting telecommunications subscribers in any 
manner in selecting telecommunications services run by other telecommunications 
operators in accordance with law.  

2. Predatory pricing. As provided by the Article 11 of the Anti-unfair Competition 
Law, no operator is allowed to sell commodities at below cost prices for the purpose 
of pushing out their rivals. Any operator who violates the provision and thus does 
harm to the victim(s) shall assume the liability of compensation for damage; where 
the damage of the victim(s) is hard to calculate, the amount of compensation shall be 
equivalent to the profit obtained from infringement during its infringement; and the 
delinquent operator shall bear the rational expenses paid by the victim(s) to 
investigate the operator's unfair competition infringing upon the legitimate rights and 
interests of the victim(s). Any victim whose legitimate rights and interests are harmed 
may bring a suit before a people’s court.  

As stipulated by the Article 14 of the Price Law, no operator is allowed to be engaged 
in dumping sales (except the cases of sales of fresh and live merchandises, seasonal 
merchandises and stockpiled merchandises at discount in accordance with law) at 
below cost prices in order to attain an upper hand over rivals or dominate the market, 
thus disrupting the normal production and operation order and doing harm  to the 
interests of the State or the legitimate rights and interests of other operators. In 
November 1998, the original Planning Commission of the State and the State 
Economic and Trade Commission, pursuant to the Price Law and other relevant laws,  
jointly formulated the Provisions on Stopping Improper Price Practice of Damping 
Industrial Products at Low Prices which give detailed interpretations on “production 
cost of production enterprises”, “purchasing cost of distributing enterprises” and other 
concepts and make supplementary provisions on the cases not regarded as dumping at 
low prices. To an operator that violates the provision, the competent administrative 
department shall order it to correct and confiscate its illegal income and may impose a 
fine of less than five times the amount of the illegal income; where the operator has 
no illegal income, it shall be alarmed and fined; where the case is serious, the operator 
shall be ordered to stop doing business for internal rectification or the administrative 
authority for industry and commerce shall revoke its business license. Where an 
operator's illegal price practice causes consumers or other operators to pay more, it 
shall refund the extra part; in case that such practice brings about damage, the 
operator shall assume the liability of compensation in accordance with law.  
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The Article 42 of the Telecommunications Regulations provides that no 
telecommunications operator is allowed to conduct unfair competition by providing 
below cost telecommunications services for the purpose of squeezing out rivals. To 
any operator violating the provision, the competent department for information 
industry under the State Council or the telecommunications management organs at the 
provincial, autonomous region or municipal level shall order the operator to correct 
and impose a fine of between RMB 100,000.00 to RMB one million within its 
functions and powers; where the case is serious, it shall order the operator to stop 
doing business for internal rectification. 

3. Tie-in sale and placement of irrational conditions. As provided by the Article 12 
of the Anti-unfair Competition Law, while selling goods, operators are prohibited 
from compelling buyers to purchase unwanted goods as preconditions of a sale or 
placing other irrational conditions on buyers. The Article 41 of the 
Telecommunications Regulations provides that no telecommunications operator is 
allowed to restrict telecommunications subscribers to purchasing telecommunications 
terminal equipment designated by them or reject the use of telecommunications 
terminal equipment with which telecommunications subscribers have equipped 
themselves and for which network access licenses have been procured. To anyone that 
violates the provisions, the administrative organs at the provincial, autonomous region 
or municipal level shall order it to correct, offer an apology and pay compensation for 
the losses; where the operator refuses to correct, offer an apology and pay 
compensation for the losses, it shall be alarmed and imposed a fine of between RMB 
10,000.00 to RMB 100.000.00; where the case is serious, it shall be ordered to stop 
doing business for internal rectification. 

4. Price discrimination. The Article 14 of the Price Law stipulates that no operator is 
allowed to discriminate in terms of prices same kinds of merchandises or services 
offered by other operators under same trading conditions. 

As provided by the Article 26 of the Electricity Law, no power supply company is 
allowed to discriminate the users of the same electricity category by refusing to 
supply power to any unit or individual applying for electricity within its service area; 
the Article 41 stipulates that the same standard of the electricity price shall be 
implemented to all users of the same category, with the same voltage 
grade within the same power network. 

5. Refusal to deal. The Article 41 of the Telecommunications Regulations provides 
that no telecommunications operator is allowed to reject, delay or terminate the 
provision of telecommunications services for telecommunications subscribers without 
a proper reason. 

As provided by the Article 26 of the Electricity Law, power supply enterprises in 
any  electricity  service  area  shall  be obligated to supply power as the 
State  stipulated  to  the  users  within their service areas. No power supply enterprise 
is allowed to violate the State's regulations by refusing to supply power to any unit or 
individual applying for electricity within their service areas. 

6. Prohibition of Abuses of Intellectual Property 

72



 

SH30924/1 000000-0005 Page 6 

Although the anti-monopoly law of China has not been launched, the relevant laws 
stipulate the monopolies of abusing intellectual property. The Item 2 of Article 21 of 
the original Technology Contract Law provided that technology contracts that 
illegally monopolize technology and impede technological progress are null and void. 
The Contract Law still retains this provision. That is, its Article 329 stipulates that 
“any technology contract that illegally monopolizes technology or impedes 
technological progress is null and void.” 

The Article 9 of the Regulations on Administration of Technology Import Contracts 
provides that no supplier is allowed to oblige the recipient to accept requirements 
which are unreasonably restrictive. Unless otherwise specially approved by the 
approving authority, a contract shall not contain any of the following restrictive 
provisions: (i) requiring the recipient to accept additional conditions which are not 
related to the technology to be imported, such as the purchase of unnecessary 
technology , technical service , raw materials , equipment or products; (ii) .restricting 
the free choice by the recipient to obtain raw materials , parts and components or 
equipment from other sources; (iii) restricting the development and improvement by 
the recipient over the imported technology; (iv) restricting the acquisition by the 
recipient of similar or competing technology from other sources; (v) imposing non-
reciprocal terms of exchange of improved technology on the recipient; (vi) restricting 
the quantity , variety and sales price of products to be manufactured by the recipient 
with the imported technology; (vii) unreasonably restricting the sales channels and 
export markets of the recipient; (viii) forbidding the use by the recipient of the 
imported technology upon expiration of the contract; or (ix) requiring the recipient to 
pay for or to assume obligations for patents which are unused or expired. Besides, the 
provision itself originated from the stipulated draft of the said UN Conference on 
Trade and Development, so it highly communicates with the world.  

The provisions on compulsory licenses in the Patent Law actually fall under the 
clauses against monopoly. The Article 51 of this law provides that where any entity 
which is qualified to exploit the invention or utility model has made requests 
for authorization from the patentee of an invention or utility model to 
exploit its or his patent on reasonable terms and such efforts have not been 
successful within a reasonable period of time, the Patent Office may, as applied by 
the units, grant a compulsory license to exploit the patent for invention or utility 
model. With a patent as monopoly, when the patentee makes omission by using legal 
monopoly, a compulsory license is prohibition and correction of its abuse, which is a 
special provision against monopoly. 

(III) Legislation on Control of Merger between and Acquisition of Enterprises  

The legislation concerning merger between and acquisition of enterprises appear in 
the Company Law, the Securities Law, the Interim Regulations on Merger between 
and Acquisition of Domestic Enterprises by Foreign Investors and other laws and 
departmental rules. 

1. M & A Provisions of the Company Law. The Article 183 of the Company Law of 
the People’s Republic of China provides that the merger of a company may take the 
form of either merger by absorption or merger by the establishment of a new 
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company. When a company absorbs, it is an absorption merger, and the company 
being absorbed shall be dissolved. When two (2) or more companies merge to 
establish a new company, it is merger for new establishment, and all parities being 
merged shall be dissolved. The Article 183 of the Company Law stipulates that the 
merger or division of a joint stock limited company must be approved by the 
department authorized by the State Council or by the people’s government at the 
provincial level. As provided by Article 148, a State-authorized investment institution 
may transfer the shares held by it in accordance with the law and may also purchase 
the shares held by other shareholders. The authority to examine and approve such 
transfers or purchases and measures for administration thereof shall be separately 
provided for by the law and administrative rules and regulations.   

2. Provisions of the Securities Law on merger between and acquisition of listed 
companies. The Chapter IV of the Company Law of the People’s Republic of China 
makes special provisions on the merger between and acquisition of listed companies. 

3. Provisions on M & A by foreign investors. The Interim Regulations on Merger 
between and Acquisition of Domestic Enterprises by Foreign Investors promulgated 
by the Ministry of Commerce in March 2003 definitely stipulate merger between and 
acquisition of domestic enterprises by foreign investors. The Article 2 provides that 
“merger between and acquisition of domestic enterprises by foreign investors” 
referred to in the present Regulations means a foreign investor purchases the stock 
right of a shareholder of a non-foreign-invested enterprise in China (hereinafter 
referred to as “domestic company”）or capital increase of a domestic company so as 
to convert and re-establish a domestic company as a foreign-invested enterprise ; or, a 
foreign investor establishes a foreign-invested enterprise and purchases and operates 
the assets of a domestic enterprise by the agreement of that enterprise, or, a foreign 
investor purchases the assets of a domestic enterprise by agreement and uses this asset 
investment to establish a foreign-invested enterprise and operate the assets 
(hereinafter referred to as “asset M & A”). 

As provided by the Article 19 of the present Regulations, if a foreign investor merges 
and acquires a domestic company under any of the following circumstances, the 
investor shall report the information involved to the Ministry of Commerce and the 
State Administration for Industry and Commerce:(i) if the business volume of any 
party of the M&A in Chinese market in current year exceeds RMB 1.5 billion; (ii) if 
the foreign investor merges and acquires more than ten (10) enterprises in the 
domestic connective industries within one (1) year; (iii) if the market share of any 
party relating to the M&A has reached twenty percent (20%) in Chinese market; or 
(iv) if the M&A leads to the fact that the market share of the party to the M&A has 
reached twenty-five percent (25%) in China. Despite of failure to meet foresaid 
requirements, but at the request of the domestic enterprise with competition 
relationship, the relevant functional department or industrial association, the Ministry 
of Commerce or the State Administration for Industry and Commerce believes that 
the market share of the foreign investor M&A is huge, or there are other major factors 
which seriously impact the market competition or national economy and the people's 
livelihood and national economic security, it may demand the foreign investor to 
provide a report. 
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As provided by the Article 21 of the present Interim Regulations, where an overseas 
M&A is under any of the following circumstances, the parties that carry out the M&A 
shall, before announcing the M&A plan or when submitting it to the competent 
authority in the country where it is located, submit the M&A plan to the Ministry of 
Commerce and the State Administration for Industry and Commerce. The Ministry of 
Commerce and the State Administration for Industry and Commerce shall examine 
whether it will lead to excessive centralization in the domestic market, hinder 
domestic fair competition, or harm domestic consumers’ benefits, and then make a 
decision on approval or disapproval: (i) where the overseas party of the M&A owns 
assets valued at more than RMB 3 billion in the territory of China; (ii) where the 
business volume of the overseas party of the M&A in the Chinese market is more than 
RMB 1.5 billion in the current year; (iii) where the market share of the overseas party 
of the M&A and its affiliated enterprises in Chinese Market has reached twenty 
percent (20%); (iv) where, due to overseas M&A, the market share of the overseas 
party of the M&A and its affiliated enterprises in China has reached twenty-five 
percent (25%); or (v) where, due to overseas M&A, there will be more than fifteen 
(15) foreign-invested enterprises participating directly or indirectly in equities of 
corresponding domestic industries. Meanwhile, as stipulated by the Article 22, where 
a M&A is under any of the following circumstances, any party of the M&A may 
apply for examination exemption to the Ministry of Commerce and the State 
Administration for Industry and Commerce: (i) where the M & A may improve the 
conditions for market fair competition; (ii) where the M & A re-organize losing 
enterprises and ensure outplacement; (iii) where the M & A introduce advanced 
technology and qualified management personnel and are able to improve the 
enterprise’s international competitiveness; or (4) where the M & A may improve the 
environment. 

Now more than 100 enterprise M & A cases have been examined pursuant to the 
Interim Regulations on Merger between and Acquisition of Domestic Enterprises by 
Foreign Investors. 

(IV) Prohibition of Regional Blockades and Trade Monopolies 

Through the reform of more than 20 years, China’s socialist market economy has 
been basically established and its basic framework has taken shape, but regional 
blockades and trade monopolies remain a major obstacle troubling China’s uniform 
market construction. However, the Central Government has always attached 
importance to solve the problem of regional blockades and trade monopolies through 
legal means while pursuing the administrative restructuring. The Interim Regulations 
on Development and Protection Socialist Competition promulgated by the State 
Council in 1980 pointed out that to develop competition, of regional blockades and 
departmental monopolies must be broken. No region or department is allowed to 
block market or prohibit products originated in other places from being sold in its 
region or department.  

As provided by the Article 7 of the Anti-unfair Competition Law promulgated in 1993, 
governments and their subordinate departments shall not abuse administrative power 
to restrict people to purchasing commodities from the operators designated by them 
and impose limitations on the rightful operation activities of other operators. 
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Governments and their subordinate departments shall not abuse administrative power 
to restrict commodities originated in other places from entering the local markets or 
the local commodities from flowing into markets of other places. 

The Article 45 and Article 47 of the Price Law formulated in 1997 provide abuses of 
governments’ pricing power and control of administrative collection. The Article 6 of 
the Bidding Law formulated in 1999 provides that submission and invitation of bids 
shall not be subject to limitations imposed by the local authorities or departments. The 
Article 14 provides that there shall be no subordination or other relationship of 
interest between a bid invitation agency and an administrative organ or any other State 
organ. In addition, Article 62 stipulates the legal liabilities for breach of the said 
provisions.  

 

As stipulated by the Article 3 of the Regulations of the State Council on Prohibiting 
Regional Blockages in the Activities of Market Economy (prohibiting regional 
blockages in all forms), any unit or individual is prohibited from violating laws, 
administrative regulations and the provisions of the State Council by interfering with 
or obstructing products originated in other places or engineering construction services 
(hereinafter referred to as the services) entering local market or harboring or 
conniving at the practice of by interfering with or obstructing products originated in 
other places or services entering local market, thereby limiting fair competition. 
Article 4 enumerates the eight expressions of regional blockages. Article 5 provides 
that no region is allowed to formulate any provision on carrying out regional 
blockages or any provision containing regional blockages to hinder establishment and 
improvement of the national uniform, fair-competition, standard and orderly market 
system and harm the fair competition environment. The Decision of the State Council 
on Rectifying and Standardizing the Order of Market Economy  promulgated that year 
requires breaking of regional blockages and departmental and trade monopolies and 
investigation and punishment of the activities of administrative authorities, 
institutions, monopoly industries and public utility enterprises hindering fair 
competition and obstructing products originated in other places or engineering 
construction services entering the local market as well as their various practices of 
limiting competition between enterprises. 

(V) Problems in the Anti-monopoly Legislation in Force 

From the abovementioned, the following problems are found in the anti-monopoly 
legislation in force, namely, the first one is lack of a uniform and integrated anti-
monopoly law and system; the second one is principle-based and inoperable contents; 
the third one is legal force of low grade and lack of authority; and the last one is 
absence of legal liabilities and measures for punishment. At present, as China 
continuously deepens its economic restructuring and opens itself wider to the outside, 
some provisions in the Anti-unfair Competition Law, the Price Law and other relevant 
laws and administrative regulations of China concerning prevention and stop of 
monopolies have been unable to completely meet the needs of China’s development 
of socialist market economy and participation in international competition. First of all, 
operators abuse a dominant market position to be engaged in cartel prices, predatory 
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pricing, coercive trade or tie-in sale and placement of irrational conditions or reach 
monopoly agreements on price leagues, market-sharing, restricted output and in other 
forms, therefore directly endangering market competition, harming the legitimate 
rights and interests of consumers and other operators and hindering the establishment 
of a national uniform and orderly-competition market system. Besides, administrative 
authorities and organizations that have the function of managing public affairs as 
authorized by laws and regulations exclude and limit competition to different degrees, 
as to which, the anti-monopoly law also needs to prevent. Secondly, the exacerbation 
of economic globalisation and the improvement of China’s influence on global 
economy bring about constant acceleration of domestic and international economic 
restructuring and increasingly active merger and reorganization between enterprises. 
Meanwhile, in some regions and industries, the sign of monopoly has emerged and 
presses for guidance and standardization to avoid serious limitation and even 
exclusion of competition. Thirdly, China, as a country with market economy, needs to 
provide market players with an open, transparent and foreseeable code of conduct by 
establishing and implementing a perfect legal system against monopoly, thus 
standardizing the order of market economy. Therefore, it is necessary to formulate a 
systematic and overall anti-monopoly law in order to further provide legal guarantee 
for further deepening reform and opening up to the outside, creating a fair and orderly 
market competition environment, promoting international trade, economic and 
technical cooperation, retaining China’s economic vigour and enhancing the state's 
macroeconomic control. 

II. Brief Description of the Draft of China’s Anti-monopoly Law  

(I). On Monopoly Agreements 

1. Examples of Monopoly Agreements’ in the Economic Life of China 

 In the current economic life of China, the acts of limiting competition are mainly 
expressed by operators’ joint limitation of prices, restriction of output, market sharing, 
boycott, collusive submission and invitation of bids and so on. The first expression is 
that operators manipulate market prices, restrict output and limit competition by 
means of contract, agreement, decision and coordination between them. For example, 
some trade associations, through “trade self –discipline”, limit competition, set the 
floor prices of products, and punish the production and selling enterprises which 
refuse to execute the floor prices; the enterprises in a certain trade take concerted 
action to stop production, insure and set up a price league. The second one is that 
operators reach agreements on market segmentation and limitation of competition. 
The third one is that operators jointly take measures to resist their rivals together. The 
last one is that operators submit or invite bids in collusion.  

2. Legislation Style Adopted by China in the Anti-monopoly Law Draft 

The draft of the Anti-monopoly Law adopts the legislation model of principle-
based summarization plus specific enumeration. That is to say, it provides 
principle-based prohibition of cartel, including agreements between enterprises as 
well as decisions and coordination made by enterprise associations and trade 
associations; makes exemplary provisions on some typical and common cartel 
categories; defines “inside-out clauses” to include other acts that are likely to 
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substantially limit competition or obviously do harm to customers; and perhaps adopts 
the system of applying for exemption from monopoly agreements on a voluntary 
basis. Such provisions basically cover all the typical expressions of monopoly 
agreements, ranging from fixing of prices and restriction of output to collusive 
bidding, market segmentation and boycott, along with inside-out clauses which solve 
agreements on limitation of competition other than enumeration. What’s more, such 
provisions are not only in line with international conventional practice, but also in 
conformity with China’s actual conditions, so they can make laws more definite and 
facilitate the public understanding legal provisions and adjusting their behaviours 
pursuant to the legal provisions; and meanwhile can also make the anti-monopoly 
enforcement organ more operable.  

3. Per Se Doctrine Applicable to Monopoly Agreements  

Operators’ conclusion of monopoly agreements is the most common and typical 
monopoly, often causing price fixing, market segmentation as well as obstruction and 
limitation of other operators’ entry into the market and other consequences of 
exclusion and limitation of competition, and, due to its large harm to market 
competition, it is prohibited by the anti-monopoly laws of different countries. 
Therefore, China’s anti-monopoly law draft also definitely prohibits operators from 
reaching monopoly agreements of all kinds, including horizontal monopoly 
agreements reached by competitive operators on fixing, maintain or changing 
commodity prices, restricting the production or sales volume of commodities, 
segmenting the sales market or the material purchasing market, setting restrictions on 
new technology or new equipment or development of new technology or new 
products and boycotting transactions; vertical monopoly agreements  reached by 
operators in transactions to limit the prices for resale to third parties or set other trade 
terms, thereby excluding or limiting competition; and the operators’ collusive bidding 
in submission and invitation of bids. In addition, the draft defines the prohibited 
monopoly agreements’ voidance ab origine, thus legally denying the validity of 
monopoly agreements. The draft defines that per se doctrine is applicable to these 
agreements.  

4. Monopoly Agreements under the rule of reason 

From the perspective of European and American anti-monopoly legislation, not all 
cartels are against competition. A vertical cartel agreement often plays an active role 
in economic development and promotion of competition as long as it does not exceed 
a certain degree or create anti-competitive effect. For example, enterprises guarantee 
their material purchasing channels and commodity selling channels by exclusive sales 
agreement, thus attaining the purposes of cutting down costs and prices of products 
and improving enterprise competitiveness. What’s more, among horizontal limitation 
agreements, some ones are aimed at jointly developing products or market to raise 
technology, improve quality, cut down cost and increase efficiency; some ones are 
aimed at division of work, cooperation and rational operation in terms of product 
manufacturing, operation and provision of services; and some ones are aimed at 
technological progress and uniform setting of commodity model or type. The said acts 
of horizontal agreements are helpful to the overall economy of the state and public 
interests, despite of its limitation of competition to a certain degree, Therefore, based 
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on making full use of European and American anti-monopoly legislation experience 
for reference, according to China’s actual situations, stage of economic development 
and historical and cultural traditions, as to the limitation agreements that bring about 
more benefit to macro-economy than the abuses caused by limitation of competition, 
the anti-monopoly law draft stipulates the exemption system, namely, with regard to 
some limitation agreements on competition reached by operators, if the operators can 
prove that such agreements are aimed at realizing the improvement of technology, 
researching and developing new products or raising small and medium operators’ 
operating efficiency and strengthening their competitiveness and meanwhile will not 
seriously limit competition of the relevant markets and can enable consumers to share 
benefit arising therefrom, the agreements are not subject to prohibition. That is to say, 
the principle of rationalization is applied to these agreements, so they can be 
exempted with a rational reason. 

5. Legal Liabilities 

China’s anti-monopoly law draft provides the legal liabilities of monopoly agreements 
which do not need formal innovation and, in terms of contents, can be designed by 
reference to the sanction measures provided by foreign anti-monopoly laws and in 
accordance with China’s legal liability system in force. 

Administrative Liability. As to the competition limitation agreements violating the 
anti-monopoly agreements, the anti-monopoly law enforcement organs have the right 
to order to stop illegal acts. What’s more, if an actor has illegal income in 
implementing a competition limitation agreement, its illegal income shall be 
confiscated. Meanwhile, the anti-monopoly law enforcement organs can also impose 
the actor a fine of less than RMB one million or a fine in the sum equal to 10 % of its 
previous year’s sales according to the seriousness of the case. Besides, an 
administrative sanction similar to the daily fine system of the Commission of the 
European Union can be designed in the administrative liability to intensify the 
administrative enforcement measures.  

Criminal liability. In order to give full play to legal authority and effectively sanction 
serious illegal competition limitation agreements, the anti-monopoly law draft 
provides necessary criminal liability clauses which impose fines upon and sentence 
imprisonment to the ones that violate the criminal law and constitute crimes. Of 
course, in the light of China’s criminal legislation model in force, the specific 
punishment measures for cases constituting crimes that are not provided in the anti-
monopoly law can be stipulated by separately making a supplementary decision or 
formulating an amendment to the criminal law. 

Civil liability. China’s civil damages are generally limited by actual damage caused, 
but the Law of the People’s Republic of China on the Protection of Consumers’ Rights 
and Interests  provides punitive double damages system for operators’ fraud. In 
practice, this system plays a positive role in increasing enthusiasm for protection of 
consumers’ legitimate rights and interests and cracking down on fraud. Furthermore, 
consideration is given to the positive role of the “triple damages” in the anti-
monopoly law of US or civil liability provided in the monopoly law of China, that is, 
where a operator violates the provisions of the monopoly law, thereby harming others’ 
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rights and interests, the victim(s) may petition the People’s Court for the illegal 
actor’s liability of compensation for damage, thus, on the one hand, raising the cost 
that might be incurred by operators’ illegal practice and thereby indirectly promoting 
the operators' enhancement of self-discipline; on the other hand, facilitating 
mobilizing the initiative of the rivals and consumers related to monopoly agreements 
to struggle with monopoly agreements.  

(II) On Prohibition of Abuses of a Dominate Market Position 

With a view to preventing enterprises from abuses of a dominate market position, 
maintaining fair competition, protecting the legitimate rights and interests of rivals 
and consumers and promoting and guaranteeing the sound development of market 
economy, it is needed to regulate the abuses of enterprises in a dominate market 
position in the anti-monopoly legislation of China by proceeding from China’s actual 
conditions and using the mature experience of the market-economy countries. 

1. Examples of Abuses in China's Economic Life 

So far, the concept of “dominate enterprise” has not been found in China’s laws yet, 
but we can summarize dominate enterprises in China’s economic life into three 
categories: (i). the first category is comprised of the enterprises in the natural 
monopoly industries which refer to some specific industries with single manufacturers 
as the most efficient mode of production owing to the limitation and monopoly of 
resources, non-storability of products and particularity of modes of transport and the 
scale and long term of investment. Chinese public utility enterprises, including supply 
of water, electricity, heat and gas, post, telecommunications, transport and trade 
operators and other operators providing public services via networks or other 
infrastructure, mostly fall under natural monopoly industries in a dominate position. 
(ii). The second one consists of legitimately monopolistic enterprises. The Article 6 of 
the Anti-unfair Competition Law of China uses the term of “other operators in a 
legitimately monopolistic position” which is interpreted by the State Administration 
for Industry and Commerce as the operators, other than public utility enterprises, 
qualified for monopolistic operation of special commodities (including services) as 
given by laws, regulations, rules or other legal normative documents. The so-called 
“monopolistic position” refers to the operation position of a operator whose market 
access is specially limited by laws, regulations, rules or other legal normative 
documents and who operates in a monopolistic manner in the relevant markets or has 
no sufficient competition, with users or consumers strongly relying on the 
commodities provided by it. The types of this category are mostly the monopoly 
industries, the industries providing the operation of national economy with finance, 
insurance and other fundamental economic conditions and other operators subject to 
the State’s special regulation. In the enforcement practice of the Anti-unfair 
Competition Law, the recognized businesses in a legitimately monopolistic position 
include tobacco companies, salt companies, commercial banks, insurance companies, 
securities companies, cooperatives, CATV, petroleum companies and petrochemical 
companies as well as Xinhua bookstores engaged in subscription and distribution of 
teaching materials of middle and primary schools. (iii) The third one is composed of 
enterprises obtaining an advantageous position in market competition. Someone 
considers that there is no dominate enterprise in this sense in China now, but the 
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writer disagrees on this judgement. As shown by the relevant data, some Chinese 
large state-owned group corporations including state-controlling ones, companies 
established by foreign investors and a few private enterprises have had large market 
share in the national markets. Besides, certain products of some companies even have 
large share in foreign markets. Moreover, As China covers a vast expanse of land, 
with unbalanced regional economic development, several places are obstructed in 
traffic and information, bringing about quite many regional markets, let alone the 
enterprises in a dominate position in regional markets.  

Dominate businesses’ abuses are expressed in the following three aspects: (i). 
Excessive charge. It is mainly manifested by public utility enterprises’ overcharge. In 
China, as public utility enterprises are under the State’s control in terms of price, their 
product or service pricing generally should be approved by the government 
departments concerned, so it seems there is no cause for existence of exploitative 
abuses. However, in fact, although the products and services provided by public utility 
enterprises are supervised by government in prices and are even directly priced by 
government, they, with the motive of making profit, still take various opportunities to 
manage to obtain improper economic benefit in the fields free from price control by 
government or not subject to strict price control by government. For instance, some 
agencies of electric energy overcharge users by means of increasing line and 
transformer losses, surcharging for electricity by agreement and measuring electricity 
out of meters. (ii). Refusal of transactions. As stated above, refusal of transactions 
refers to enterprises’ refusal of selling their commodities or providing their services 
without a proper cause. For example, a chemical enterprise in a dominate market 
position provides a pharmaceutical producer with chemical materials absolutely 
necessary in its production. In such a case, the enterprise whose supply is refused 
might be push out of the market. Furthermore, some large chain supermarkets with 
market influence refuse to deal with some customers. Under the market economy 
conditions, pursuant to the contract freedom principle, every enterprise has the right to 
decide on whether a transaction is made with a certain enterprise. However, an 
enterprise’s right to refuse transactions is not applicable to enterprises in a dominate 
market position, especially public utility enterprises. On the one hand, it is because 
the products or services provided by public utility enterprises are closely related to the 
national welfare and the people's livelihood; on the other hand, other than these 
enterprises' products or services, there is no same or similar product or service for 
choice of users or consumers. For the purposes of guaranteeing enterprises’ normal 
production activities and the people’s life, no public utility enterprise is allowed to 
take the advantage of its monopoly position in the market to boycott trade. 3. 
Coercive trade. The obstructing abuses of enterprises in a dominate market position 
have one thing in common, that is to say, in order to squeeze out rivals or enhance 
their dominate market position, they always manage to make their rivals hard to 
approach their counterparties or block their rivals’ channels of approaching 
purchasers or sellers. In China, such act is mainly expressed by coercive trade, namely, 
forcing to purchasers to accept the commodities or services that are irrelevant to 
contracts, ranging from trade quality to practice. For example, a post office distributes 
telephones to subscribers in a forced manner, an electrical power department forces 
users to purchase the distribution box designated by it, a water supply company 
coerces users to buy the water supply equipment designated by it, a gas company 
coerces users to buy the gas burner and electric water heater designated by it, and so 
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on. The abuses of a dominate market position are also expressed in other ways, such 
as dumping at a low price, price discrimination, etc.  

2. Principle for Regulation of a Dominate Market Position 

From the perspective of the trend of the development of the anti-monopoly 
legislations of other countries in the world, the anti-monopoly legislations are 
gradually focused on monopoly conducts, relatively weakening the regulation of a 
dominate market position. In terms of the status quo of China’s economic 
development, no enough attention is paid to development of scale economy, enterprise 
competitiveness is relatively low and, within a certain time, the State’s policies are 
oriented towards encouragement of developing scale economy. In view of the above 
circumstances, China is thinking about using the experience and accepted practice of 
anti-monopoly legislations of other countries in the world for reference to adopt the 
principle of minimum legislation in the anti-monopoly law draft. A dominate market 
position is not illegal itself and, only when it is abused, thereby limiting competition, 
it is subject to regulation by the anti-monopoly law. Such a provision does not hinder 
or limit the existence and development of large companies and enterprises, in 
conformity with China’s policy of encouraging enterprises to be bigger and stronger 
and encouraging development of scale economy and, besides, can effectively stop 
operators’ abuses of their dominate market position and damage of competition, 
facilitate creation and maintenance of fair-competition market environment and 
protect customers’ rights and interests.  

3. Definition of a Dominate Market Position under the Anti-monopoly Law Draft 

By using for reference the legislation mode of most countries’ anti-monopoly laws 

and combining summarization and enumeration, China’s anti-monopoly law draft 

provides that a dominate market position refers to the market position in which a 

operator or several operators, as a whole, can control commodity prices or amount or 

other trading conditions or can hinder or affect other operators’ entry into the relevant 

markets. In order to facilitate anti-monopoly enforcement organs’ accurate and 

effective enforcement, the draft, based on summing up the European and American 

anti-monopoly legislation and enforcement experience, specifies the factors that 

should be taken as basis for recognition of a operator’s dominate market position, 

including the operator’s share and competition status in the relevant markets, the 

operator’s capacity of controlling the sales market or raw material purchasing market 

and the ease of other operators’ entry into the relevant markets. Meanwhile, the draft, 

based on operators’ market share in the relevant markets, defines three circumstances 

under which it can be presumed that a operator occupies a dominate market position, 

namely, (i). where one (1) operator’s market share in the relevant market reaches 

more than one half (1/2); (ii) where two (2) operators, as a whole, occupy the market 
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share of more than two thirds (2/3) in the relevant market; or (iii) where three (3) 

operators, as a whole, occupy the market share of more than three fourths (3/4) in the 

relevant market. Under the circumstance of Item (ii) or Item (iii), if some operators’ 

market shares are less than one tenth (1/10), they shall not be presumed to occupy a 

dominate market position. Such provisions can effectively supervise the businesses in 

a dominate market position to prevent and stop their abuses of a dominate market 

position. They are beneficial to defining a dominate market position as 

comprehensively and accurately as possible to make it more operable, enabling the 

parties concerned and enforcement organs to, in general, grasp and define a dominate 

market position and meanwhile giving discretion to anti-monopoly enforcement 

organs. 

 

4. Legislative Form That Should Be Adopted to Regulate Abuses 

All the provisions of various countries’ anti-monopoly laws on abuses are principled 
and generalized, without exception, and the anti-monopoly enforcement organs, 
according to the national economic environment and macroeconomic policies, 
recognize abuses by combining cases and using discretion, provide abuses in a too 
specific manner and regulate abuses of all kinds unfavourable to economic life. An 
overview of various countries’ anti-monopoly laws shows it hard to give a general 
definition of abuses of a dominate market position. Therefore, China’s anti-monopoly 
law, by borrowing European and American experience and accepted practice, 
enumerate and summarize the abuses. First of all, the draft makes principled 
provisions against abuses of a dominate market position; next, the draft, by 
enumerating, prohibits operators in a dominate market position from the following 
acts, such as sale of commodities at unfair high prices or purchase of commodities at 
unfair low prices; sale of commodities at below cost prices without a proper cause; 
refusal of transaction with counterparties without a proper cause; coercing  
counterparties to do transactions with them, or, without a proper cause, restricting 
counterparties to doing transactions with them or the operators designated by them; 
violation of counterparties’ wishes by compelling buyers to purchase unwanted goods 
as preconditions of a sale or placing other irrational conditions on buyers; and, 
without a proper cause, discrimination of counterparties under the same trading 
conditions like trading prices. Furthermore, based on the above enumeration, the 
anti-monopoly law draft also sets up an “inside-out clause”, namely, other abuses of a 
dominate market position recognized by anti-monopoly law enforcement organs 
epitomize other acts that might substantially limit competition or obviously harm 
consumers. Such provisions basically cover the typical expressions of abuses of a 
dominate market position, from control of prices, supply to obstruction of actual and 
potential rivals from entering the market and from influence on competitors in 
business to influence on counterparties, along with the “inside-out clause” solving the 
abuses other than what is enumerated. What’s more, the provisions are not only in line 
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with the internationally-accepted practice but also in conformity with China’s actual 
conditions, making the anti-monopoly enforcement organs more operable.  

(III). On Control of Business Merger 

Business merger is an important means of the countries to optimize industrial 
structure and business organizational structure today as well as an effective means of 
businesses’ rapid expansion and improvement of benefit of scale economy and 
international competitiveness. Concentration of operators is common in economic 
activities. The result of concentration of operators has two sides. On the one hand, it is 
helpful to forming scale economy and improving operators’ competitiveness; on the 
other hand, it is likely to create or enhance a dominate market position, thereby 
producing on adverse impact on market competition. In the light of developed 
countries’ experience, to keep the market competitive and prevent excessive economic 
concentration, countries must control business merger. Without exception, China’s 
anti-monopoly law draft also takes control of business merger as an important 
measure of protecting competition and preventing monopoly. Based on the merger 
legislation and enforcement experience of America and EU, the draft establishes an 
advance application system for business merger which provides application standard, 
application obligors, application procedures, examination standard and legal liability 
for violating the application obligation. 

1. Establishment of an Pre-notification System 

All the countries’ anti-monopoly laws conduct necessary control of concentration of 
operators to prevent market competition from being affected by too concentrated 
economic force. The main controlling means are that operators lodge advance or 
afterward applications for concentration and the anti-monopoly enforcement organs 
examine the applications to decide whether operators are allowed to concentrate. In 
the light of China’s actual conditions and by reference to the most countries’ anti-
monopoly laws’ practice of controlling concentration of operators, the draft designs 
an advance application system for concentration of operators, requiring the operators 
up to a certain scale standard to lodge advance applications to the anti-monopoly 
enforcement organ of the State Council; any operator failing to apply is not allowed to 
concentrate. Meanwhile, the draft definitely specifies seven factors that should be 
taken in account in examining concentration of operators, including the market shares 
and market controlling power of the operators participating in concentration, the 
concentration of the relevant markets, the possibility of concentration of operators 
excluding or limiting competition in the relevant markets and so on. Besides, in 
principle, the draft takes actual or potential effect of excluding or limiting competition 
as the standard for judging prohibition of concentration of operators; and regards 
operators’ proof that concentration can improve the condition and status of 
competition and produce favourable factors on competition are remarkably greater 
than unfavourable factors or concentration meets the requirement of pubic interests as 
the basis for permission of operators’ concentration. Such provisions guarantee the 
effective application of the anti-monopoly law as a policy instrument.  

2. Setting of Application Standard for Concentration of Undertakings 
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Usually, the countries take three application standard, namely, amount of assets, sales 
amount and market share. With relatively definite sales amount and amount of assets, 
it is easy for the parties involved in M & A to calculate whether they meet the 
application standard and whether they are obligated to apply. The premise for the 
market share standard is definition of a special market the recognition of which is 
often uncertain, so it needs to be recognized by the competent authorities in 
examination. The set application standard of China for concentration of operators 
should conform to the policy of the State encouraging business reorganization, merger 
and combination to promote make businesses larger and stronger, facilitating 
economic restructuring; and prevent an impact on market competition owing to too 
concentrated economic force as well, neither too high nor too low. The draft sets the 
application standard for concentration of operators from the perspective of China’s 
economic development level and status of market competition, especially the actual 
condition of large differences in different industries and domains. First of all, the 
standard defines the special application standard for concentration of operators in 
general industries and domains, that is to say, the previous year’s global sales amount 
of all the operators participating in concentration exceeds RMB 12 billion and besides 
the previous year’s sales amount of every operator participating in concentration 
exceeds RMB 800 million in China. Pursuant to this standard, majority of businesses 
generally need not apply for M & A, which is conductive to businesses’ 
reorganization, merger and combination under the guidance of the State's industrial 
policy as well as improvement of industrial concentration and international 
competitiveness. Meanwhile, it can also include into the application scope the merger 
between and acquisition of large businesses and trans-national M & A leading to a 
dominate market position, which conforms to the internationally-accepted practice 
and is helpful to prevention and stop of concentration of operators of exclusion and 
limitation of competition. Secondly, it authorizes the State Council to separately set 
the application standard for concentration of operators in banking, insurance and other 
special industries and domains to guarantee the State’s implementation of the 
competition policy in the key industries and domains, so that the application standard 
for concentration of operators can be better adapted to different cases and meet actual 
needs. Thirdly, it provides that the anti-monopoly enforcement organ of the State 
Council may adjust the application standard for concentration of operators in the light 
of the economic development level and the status of market competition and 
implement upon submission to and approval by the State Council. Fourthly, it 
specifies the circumstances under which it is not needed to apply for concentration of 
operators to the anti-monopoly enforcement organ of the State Council: (i) where one 
(1) operator participating in concentration holds more than 50% of voting shares or 
assets of every other operator; or (ii) more than 50% of voting shares or assets of 
every operator participating in concentration are held by a operator not participating 
in concentration.  

3. On Time Limits for Examination of Business Merger 

All the countries’ anti-monopoly laws set the time limits for examination of 
applications for business merger for the purpose of terminating the uncertain status of 
business merger as soon as possible; and meanwhile in order to give sufficient time to 
examination organs for examination, such time limits should not be too short. In 
addition, China’s anti-monopoly law draft also use foreign experience for reference to 
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divide examination into two stages. In the first stage, the anti-monopoly enforcement 
organ of the State Council shall, within thirty (30) days after it receives the documents 
and materials in conformity with the provisions of the present Law submitted by 
operators, conduct a preliminary examination of applied concentration of operators to 
decide whether further examination is carried out. Before the anti-monopoly 
enforcement organ of the State Council makes a decision, no operator is allowed to 
concentrate. In the second stage, where the anti-monopoly enforcement organ of the 
State Council decides to further examine, it shall, within ninety (90) days as of the 
date of decision, complete examination, determine whether operators shall be 
prohibited from concentration and notify the operators in writing; when making a 
decision against concentration of operators, the anti-monopoly enforcement organ 
shall give the reason. During the examination, no operator is allowed to concentrate. 
In the meantime, it provides that under one of the following circumstances, the anti-
monopoly enforcement organ of the State Council, after notifying the relevant 
operators in writing, may extend the time limit for examination to not exceeding sixty 
(60) days: (i) where the operators agree on extension of the examination time limit; (ii) 
where the document and materials submitted by the operators are not accurate and 
need to be further verified; or (iii) where there is a material change in the relevant 
conditions after application. If the anti-monopoly enforcement organ of the State 
Council fails to make a decision within the specified time limit, it shall be deemed 
that the operators are not prohibited from concentration.  

4. Substantial Standard against Business Merger 

The standard used in US is that it is illegal to substantially weaken merger between 
competitive businesses. For example, the US antitrust act expresses it as “substantial 
reduction of competition or trend towards monopoly”. The standard used by the 
original competition act of EU is that it is prohibited to create or enhance merger 
between dominate market positions. As provided by the business merger standard of 
EU, “if establishment or enhancement of controlling business merger remarkably 
hinders effective competition in the EU market or its important part, such businesses 
shall announce their incompatibility with the EU market.” The current standards of 
Europe and America trend towards the unification. 

China’s establishment of a system controlling business merger is aimed at establishing 
a market structure of effective competition, so the anti-monopoly law draft, by using 
for reference the practice of US, UN and other countries or areas, provide that as to 
concentration of operators that has or is likely to have the effect of exclusion or 
limitation of competition, the anti-monopoly enforcement organ of the State Council 
shall make a provision against concentration of operators. However, where operators 
can prove that concentration can improve the condition and status of competition and 
produce favourable factors on competition are remarkably greater than unfavourable 
factors or concentration meets the requirement of pubic interests, the anti-monopoly 
enforcement organ of the State Council may decide not to prohibit operators from 
concentration. In case of no prohibition of operators’ concentration, the organ may 
decide to place additional restrictions on concentration of operators. . Such provisions 
guarantee the effective application of the anti-monopoly law as a policy instrument. 

(IV). On Prohibition of Administrative Monopolies 
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Administrative monopolies refer to regional blockades and trade monopolies. Like 
economic monopolies, they limit competition, destroy the competition mechanism of 
socialist market economy, harm the legitimate rights and interests of businesses and 
consumers and prevent social resources from effective allocation. In the light of 
China’s specific conditions, using for reference the legislation experience of the 
relevant countries, China’s anti-monopoly law should regulate the acts of limiting 
competition by abusing administrative power, which is consistent with the 
requirements of “abolishing various market segmentation provisions that obstruct fair 
competition and set up administrative barriers and breaking regional blockades and 
trade monopolies” and “establishing a national uniform, open, competitive and 
orderly modern market system”. However, it is needed to realize that it is not a 
problem that can be solved by an anti-monopoly law; instead, to complete thoroughly 
rooting out regional blockades and trade monopolies, apart from continuous efforts to 
promote legal administration, administrative restructuring and shift of governmental 
functions are of more importance. 

While, in principle, providing that no organization with the function of managing 
public affairs as authorized by administrative authorities, laws and regulations is 
allowed to abuse administrative power to exclude and limit competition, the draft also 
prepares a special chapter which specifies prohibition of administrative limitation of 
competition and defines probation of six typical abuses of administrative power to 
exclude and limit competition in practice, including restricting or restricting in 
disguised form units or individuals to operating, purchasing or using the commodities 
designated by operators in any manner; obstructing commodities’ free circulation and 
sufficient competition between regions; excluding or limiting external operators’ 
participation in local bid submission and invitation activities in the way of setting 
discriminative quality requirement, review standards or illegal release of information; 
excluding or limiting external operators’ investment or establishment of braches by 
taking the treatments unequal to local operators; forcing operators to be engaged in 
the monopolies provided by the present Law and formulate the provisions containing 
exclusion and limitation of competition and concerning relevant legal liabilities. In the 
meantime, with a view to leaving some leeway for future reform and further 
improvement of the relevant legal systems, the draft also provides that the state shall, 
in accordance with law, strengthen and perfect its standardization and supervision of 
operation of administrative power and, by deepening administrative restructuring, 
shift governmental functions to prevent and eliminate abuses of administrative power 
aimed at exclusion and limitation of competition.  

(V). On Abuses of Intellectual Property 

Protection of intellectual property is a basic state policy of China. The Chinese 
government attaches much importance to protection of intellectual property and took 
twenty years to achieve the road that developed countries passed in one century, 
establishing and perfecting China’s legal system for intellectual property. The legal 
acts pursuant to the relevant intellectual property laws are subject to protection of 
Chinese laws.  

Although holding intellectual property rights is legal, the improper exercise by owners 
of intellectual property rights will limit competition, contain innovation and damage 
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the interests of other operators and consumers. For example, some large companies 
grasping intellectual property often limit competition and seek monopolies by means 
of a package of compulsory licensing, placement of supplementary irrational 
conditions in licensing contracts and collection of irrational license fees by making 
use of their dominate market positions. Therefore, while protecting intellectual 
property, it is a must to prevent and stop exclusion and limitation of competition by 
abuses of intellectual property, which is a common problem facing all the countries 
now. As a result, based on China’s use for reference the experience of America, 
Europe, Japan and other countries, while definite providing that the present Law is not 
applicable to operators’ exercise of intellectual property in accordance with the 
provisions of the laws and administrative regulations concerning intellectual property, 
the draft includes operators’ exclusion and limitation of competition by abuses of 
intellectual property into the scope of application. I believe that like the anti-
monopoly laws of America and EU, China’s anti-monopoly law is aimed at 
containing abuses of intellectual property, encouraging innovation, maintaining 
competition, protecting consumers’ interests and promoting economic development 
and will not impede enterprises’ exercise of their rights pursuant to the laws 
concerning intellectual property. Of course, the provisions of the anti-monopoly law 
are principled, so they need to be defined through such detailed rules as regulations 
and guidance and will also absorb and use for reference the successful experience and 
accepted practice of America and Europe in anti-monopoly legislation.  

(VI) On the Setup and Responsibilities of the Anti-monopoly Enforcement 
Agencies 

The anti-monopoly legislation is no doubt important, but establishment of an 
enforcement mechanism guaranteeing the effective implementation of the anti-
monopoly law is of more importance. In order to break monopolies, America, 
Germany, Japan and other countries have all respectively established an independent, 
effective and authoritative anti-monopoly enforcement organ whose power and 
working procedure of anti-monopoly law enforcement are provided by law to 
guarantee the strict and uniform implementation of their anti-monopoly laws.  

The matter of common concern is how to provide the setup of an anti-monopoly 
enforcement organ in China’s anti-monopoly law. The provisions of the draft in 
respect of the setup of China’s anti-monopoly enforcement organ should not only take 
into account actual feasibility to guarantee the implementation of the anti-monopoly 
law upon promulgation, but also be prospective to a certain degree to leave some 
leeway for further restructuring and adjustment of functions; not only pay attention to 
establishment of a new legal system but also earnestly study the economic system in 
force, enforcement organs and enforcement practice; not only give consideration to 
the relationship between competition policy and trading policy under the new 
condition of economic globalization as well as the new condition of the anti-
monopoly legislation and international enforcement, but also establish an enforcement 
mechanism conforming to China’s actual condition and guaranteeing the effective 
implementation of the anti-monopoly law. Therefore, the draft only definitely 
stipulates the responsibilities and working procedure of anti-monopoly enforcement 
organs and the State Council separately provides the organs practically assuming the 
responsibility of enforcing the anti-monopoly law. Meanwhile, with a view to 
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coordinating the enforcement of the anti-monopoly law and guaranteeing the 
unification, justness and authority of the enforcement of the anti-monopoly law, the 
draft provides the setting up of the anti-monopoly committee of the State Council 
whose main responsibilities are to organize and lead the anti-monopoly work; to 
research into the national anti-monopoly policy and table proposals to the State 
Council; to coordinate the handling of serious anti-monopoly cases and the work of 
anti-monopoly enforcement organs; and so on. Meanwhile, the draft, taking anti-
monopoly enforcement as a responsibility of the Central Government, definitely 
provides that the organs that bear the responsibility of enforcing the anti-monopoly 
law as stipulated by the State Council are responsible for enforcement of the anti-
monopoly law. In order to facilitate strict and uniform enforcement, the draft also 
provides that the anti-monopoly enforcement organ of the State Council may, as 
demanded by work, authorize the relevant organs of the people’s governments at the 
provincial, autonomous region and municipal levels to be responsible for the work 
related to enforcement of the anti-monopoly law.  

III. Tasks of Enforcement of the Anti-monopoly Law That the Ministry of 
Commerce Has Set about  

Functions of the Ministry of Commerce: “promotion of establishment and 
perfection of the national uniform, competitive and orderly modern market system”; 
“breaking of market and trade monopolies and regional blockages”; anti-monopoly 
investigation. 

To stop monopolies, maintain fair competition and protect consumers’ interests, the 
Ministry of Commerce set up an anti-monopoly investigation office in August 2004. 

The anti-monopoly investigation office has conducted the following tasks: 

1. After completing the Anti-monopoly Law (Draft for comment), going on to 
coordinate the anti-monopoly legislation and the relevant work; 

2. Earnestly conducting anti-monopoly examination on business M & A (now more 
than 100 cases have been examined in accordance with the Provisional Regulations 
on Merger between and Acquisition of Domestic Enterprises by Foreign Investors); 

3. Investigating and punishing monopolies in international trade in accordance with 
the Foreign Trade Law; 

4. Guiding Chinese enterprises in response to foreign anti-monopoly lawsuits (such as 
the anti-monopoly cases of vitamin enterprises and magnesite enterprises, etc.); 

5. Extensively conducting international exchange and cooperation in competition 
policy and law (Sino-European competition policy dialogue and bilateral exchange 
with America, Japan and other countries); 

6. Responsible for competition policy negotiation under the WTO framework; 

7. Sorting out the laws and regulations concerning market competition, breaking 
regional blockages and so on.  
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