
Ethics Corner:  Conflicts of Interest - a Primer - Part III, Waivers/Consents  

From the Committee on Professional Responsibility, William Freivogel, Chair 

Part I of this series dealt with conflicts of interest with current clients.  Part II dealt with 

conflicts with former clients.  This Part III is concerned with the extent to which a client 

can waive a conflict. 

“Waiver” vs. “Consent.”  We are not aware of any distinction between these two terms in 

the legal ethics literature.  We prefer “waiver,” and that is what we will use. 

Are some conflicts un-waivable?  Yes.  Model Rule 1.7(b)(3) specifically prohibits a 

waiver for a lawyer to be on both sides of “the same litigation or other proceeding before 

a tribunal.”  We are not aware of a state with a contrary rule.  As to all other situations, 

Model Rule 1.7(b)(1) provides that a waiver will work if: 

(1) the lawyer reasonably believes that the lawyer will be able to provide 

competent and diligent representation to each affected client; . . . . 

What does that mean?  It is mostly a common-sense test because there is not much 

guidance in the literature.  Certainly, some clients lack the sophistication to understand 

how a conflict might affect them.  Even as to sophisticated clients, good transactional 

lawyers know that some deals require resolution of so many complex and contentious 

issues that the same lawyer would be foolish to attempt to represent more than one party. 

Need for written waiver.  Some states have always required that conflict waivers be in 

writing.  Some have not.  The ABA added a requirement for writings at Model Rule 

1.7(b)(4) in 2002.  All it requires is that the waiver be “confirmed in writing.”  The 

Comment explains that the writing need not be signed by the party waiving and that the 

writing need not occur prior to the representation but “within a reasonable time” after the 

client waives orally. 

Joint representations and confidences.  When a lawyer attempts to represent more than 

one client in litigation or in a transaction, there is always a tension between the lawyer’s 

duty to keep all clients informed and the duty to protect each client’s confidences.  

Suppose two individuals ask a lawyer to represent them in the formation of partnership 

and the purchase of a business.  One day one of the clients calls the lawyer and reveals 

that he has been prosecuted for fraud in two earlier matters, but does not want his partner 

to know about it.  The lawyer’s dilemma is clear.  That is why ethics experts recommend 

that any waiver or joint representation agreement contain a clause that the lawyer will not 

keep a secret of one client from the other(s), where the secret is related to the 

representation. 

Advance waivers.  Law Firm has been adverse to HugeBank in loan transactions and 

litigation on many occasions and will be in the future.  HugeBank wants to retain Law 

Firm on one highly specialized advertising matter.  Almost certainly, Law Firm can 

obtain effective waivers from HugeBank for existing, identifiable, matters.  But, Law 

Firm is reluctant to take on the advertising matter, because it will prevent Law Firm from 

taking on future, unknown, matters adverse to HugeBank.  Can law firm obtain from 

HugeBank a waiver for future matters, including matters that come in while the 



advertising representation continues?  Probably yes.  Comment [22] to Model Rule 1.7 

generally favors such waivers, particularly if the party waiving is “an experienced user” 

of “legal services.”  The Comment’s suggestion, and the suggestion of most courts 

addressing the issue is that the less sophisticated the client, the more specific the advance 

waiver has to be regarding the nature of the future matters.  All agree that if the law firm 

wants to take on litigation against the waiving party, the waiver must specifically 

mention litigation.  Caution: a small minority of courts may never approve an advance 

waiver.  See, e.g., Worldspan L.P. v. The Sabre Group Holdings, Inc., 5 F. Supp. 2d 1356 

(N.D. Ga. 1998). 

___________________________ 

 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


