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Chair Robert Schaefer called the Council Meeting to order at 1:20 p.m.  

Minutes

The reading of the minutes of the Council Meeting held at the State and Local Procurement Institute in San Diego, California, on May 20, 2006, was waived upon motion by Michael Hordell, seconded by Mary Ellen Coster Williams, and approved by the Council’s unanimous vote.  The Council then approved the minutes by its unanimous voice vote.

Central and Eastern European Law Initiative

Chair Schaefer asked Norm Thorpe, the Section’s representative to the Central and Eastern European Law Initiative (CEELI) Board, to discuss his CEELI activities.   Thorpe described the formation and purpose of CEELI, which is to assist emerging democracies in Central and Eastern Europe to transition into a market driven economy.  The ABA has combined three other regional initiatives and placed them into one Rule of Law initiative, headed by Robert Grey, past ABA chair.  CEELI will also be folded into this initiative.  Thorpe described CEELI’s efforts to acquire funding for a building in Prague to house the CEELI Institute. The CEELI Institute is preparing a course on government contracts to be used by the volunteer faculty at the Institute, and several Public Contract Law Section members are involved in the preparation of this course.
Pension Reform

Karen Manos was asked by Chair Schaefer to address pension reform developments that impact contractors.  Manos mentioned that a recent development is the House and Senate passage of a pension reform bill.  The bill affects government contractors and has gone to the President for signature.  In addition, the Section has been requested to provide comments for a white paper that might be helpful to the Cost Accounting Board in its examination of pension issues.  The sense of the Council was that the Accounting, Cost and Pricing Committee should be able to address this white paper.
Principles of Professionalism in Public Procurement

At the May 20, 2006, San Diego Council Meeting, Karen Manos presented the draft Principle of Professionalism in Public Procurement.  (Found at Tab 4 of the San Diego Council Book.)  The Council at that meeting requested that several changes be made to the Principle, including expanding the number of principles, and Manos requested a deferral of the Council’s vote in order to allow participation of other Council members in the vote on the Principles of Professionalism.  As a result, the vote was deferred to this Council Meeting.  

The revised Principles of Professionalism (Found at Tab 3 of the Honolulu Annual Meeting Council Book) were presented, and followed by a motion to approve by Paul Haseman, which was seconded by Norm Thorpe.  After discussion, two modifications to the Principles were proposed.  The Council voted on and approved the following two changes:

(1) A party should act in a manner that maintains the integrity of the procurement system and the public’s confidence in it by conducting its business with integrity.

(3) (e) take unfair advantage of the other party’s circumstances to obtain concessions or modifications; 
The Council then adopted the Principles of Professionalism, as revised, by unanimous voice vote.  This was followed by a motion by Paul Haseman, seconded by Sandy Hoe, and passed by the Council to have the Public Contract Law Section seek to have these Principles adopted by the ABA.
1423 Panel Presentations Made by Section Members

Chair Schaefer asked John Pachter and Stu Nibley to discuss presentations made to the 1423 Panel.  Pachter started by mentioning the discussion on the “interest on contract claims” issue at the San Diego Council Meeting.  (That report is found in the San Diego Council Book at Tab 7, and the related May 15, 2006, Memorandum to Robert L. Schaefer from John S. Pachter entitled “Proposal for Reform of Interest Provisions” is included as Attachment A to the San Diego Council Minutes.)  Pachter then discussed the recommendations voted on by the Section’s Council and presented to the 1423 Panel.  These recommendations are found in the Section’s June 30, 2006, letter to the Executive Director of the 1423 Panel.  (This letter is found at tab 8 of the Honolulu Annual Meeting Council Book.)

Stuart Nibley then addressed the Section’s comments on the presumption of good faith, which was also presented to the 1423 Panel.  (This comment is also found at Tab 8 of the Council Book). The Council previously discussed this issue during the Sedona, Annapolis, and San Diego Council Meetings, and at that time sent the issue back to the Contracts Claims and Disputes Committee for further examination.  Nibley discussed the proposed language found at page 5 of the June 22, 2006, letter to the Executive Director of the 1423 Panel.  This proposed language raised questions at the Panel hearing, but those questions were addressed by separating the actions in a contractual environment from actions in a sovereign environment.  

Chair Schaefer commended the work of Pachter, Nibley and other members of the Section, including Ruth Burg, who worked on the Section’s comments to and presentations before the 1423 Panel.

Guide to Fixed-Price Subcontract Terms and Conditions

George Ruttinger discussed the web-based update to the Guide to Fixed-Price Supply Subcontract Terms and Conditions, 4th Edition.  Ruttinger said that the Strategic Alliances, Teaming and Subcontracting Committee is updating the Guide and reviewing regulatory changes in order to determine whether certain material should be deleted, added or modified.  Aaron Silberman mentioned that the Strategic Alliances, Teaming and Subcontracting Committee is developing another guide to specifically address subcontract terms and conditions for services subcontracts.

BCA Practice Working Group – Questionnaire/Survey 

Stuart Nibley presented to the Council information on the Board of Contract Appeals Questionnaire/Survey prepared by the Public Contract Law Section BCA Working Group.  (The Memorandum on the Board of Contracts Appeals Survey/Questionnaire is found at Tab 9 of the Council Book.) Nibley said that the Survey/Questionnaire in one week received over seventy-five responses. The NCMA, NDIA and Professional Services Council also sent the survey out, which should result in more responses.  Richard Arnholt and Nibley provided the attendees with a viewgraph presentation on the survey, and explained how the survey was tailored to address certain concerns.

Consolidation of Civilian Contract Appeals Boards 
Chair Schaefer invited Judge Robert Parker of the GSA Board to discuss recent changes, which result from the mandate to consolidate the Boards of Contracts Appeals of several agencies (GSA, Agriculture, Energy, HUD, Interior, Transportation and Veteran Affairs).  The new Civilian Board of Contracts Appeals or CBCA will be headed by Judge Daniels, and will have roughly twenty judges and thirty support staff. Judge Parker said that the new CBCA will have a strong ADR program because the individual agency boards had strong ADR programs.  Parker raised the question “How is the change going?”  He said that the only noticeable changes should be a new address and new case numbers.  The new CBCA officially comes into existence on January 8, 2007.  

Regulatory Coordinating Committee 

Although David Kasanow was not present, Chair Schaefer expressed the Section’s recognition and appreciation of the strong effort by Kasanow during his tenure leading the Regulatory Coordination Committee.

Government Lawyer Committee and Panel Participation
Chair Schaefer raised the importance of government lawyer participation on the Section’s committees and in its programs.  He noted that the Section has encountered and successfully addressed issues that can arise as a result of the participation of government lawyers.  For example, a lawyer may decide that he or she should not participate in a committee’s effort when a committee submits comments.  Schaefer said that is a determination that belongs to the attorney, and it must be respected.  There is potential for concern when a government lawyer participates on a program that receives corporate sponsorship.  To address such a concern, the sponsorship committee will draft a paper to address the issue of Section program sponsorship and state the reasons why sponsorship does not translate into government support of a sponsor.  Our Section needs the active participation of government lawyers, and Chair Schaefer asked for sensitivity to the issues that can arise.

New Tax Withholding Requirement on Government Contracts

Patricia Meagher provided an overview of the newly enacted tax withholding requirement on government contracts for Legislative Coordinating Committee co-chair Todd Overman, who was unable to attend the Council Meeting.  This legislation imposes a federal tax withholding requirement on federal, state and local contracts, which is the withholding of three percent on the gross amount of the payment to government contractors. There is an effort to repeal this legislation. (A summary of this new tax withholding requirement is included as Attachment A to these Minutes.)  Meagher also addressed the Legislative Coordinating Committee’s review of this issue.  The Legislative Coordinating Committee will continue to monitor this withholding requirement, but the sense of the Council was that the Section will not be able to comment under its technical comment authority, and the blanket authority process likely will not result in approval because of another Section’s recent position on this tax withholding requirement.  

Budget Officer’s Report

Carol Park-Conroy, the Section’s Budget Officer, provided the Section with a report, and said that the Section’s finances are healthy.  (The Section’s Financial Report is found at Tab 41 of the Council Book.)  She said that the reasons for this financial health include the strong Federal Procurement Institute financial results, strong sponsorship of Section programs, a low expense ratio, and strong market results on our investments. The Council, upon motion properly seconded, voted to approve the 2006-2007 proposed budget.

NASPO

Richard Pennington, a member of the Section suggested that the Section forge a closer relationship with the National Association of State Procurement Officers (NASPO), which may be mutually beneficial because of the Section’s annual State and Local Procurement Institute.  Chair Schaefer said that Pennington proposed that the Section provide two complimentary registrations for the Section’s “IT Liability Allocation” webcast to the two NASPO Conin Award recipients, and after consideration, it was decided that the Section will provide free registration to the two award winners.

Diversity Plan

Jennifer Dauer presented the draft Section Diversity Plan.  (This Plan is found at Tab 2 of the Council Book.)  Dauer explained the reasons for the development of this diversity plan, and noted that there is concern over the issue of sexual orientation as an element of diversity because of a potential conflict with the military’s policy in this area.  Dauer moved the adoption of this Plan, and this adoption was seconded by Michael Hordell.  The Council then discussed several clarifications and modifications to the Plan.  After this discussion, the second sentence was modified to read “The Plan is not only a road map, but also a written commitment by the Section to assist and encourage the members and leaders of the Section to ensure full and equal participation for lawyers and nonlawyer associates regardless of individual differences.” Patricia Meagher suggested that the preamble to the Plan include a statement that nothing in the Plan is intended to supersede the Section By-Laws, and in the case of an inconsistency, the Section By-Laws will prevail.  Meagher also moved the amendment of the plan to delete at page 9 everything found at B. 1., and to substitute the words “Membership and Diversity committee” for “Diversity Director.”  This motion was seconded by Ross Branstetter.  Discussion followed and Meagher accepted a clarification request for conformity to change at page 3 at C. and C. 2. the words “or a member of the Membership and Diversity Committee” to “Diversity Committee.”  The Council approved this amendment and the clarifications.  Daniel Doogan moved the tabling of this Plan until the changes are made and the Diversity Plan can be given a final review by the Council, which can be accomplished by email.  This was seconded by Michael Mutek and passed by the Section’s voice vote.  

Fall Meeting
Marshall Doke said that the Fall Program in San Antonio provides the opportunity for Section members to learn more about Texas history.  Gardere Wynne Sewell, his firm, has arranged for a special tour of the Alamo to be led by Dr. Stephen L. Hardin, who is the author of two books on the Alamo.  Dr. Hardin also was a technical assistant on the film, The Alamo.  This special tour will occur after the Fall Program Council Meeting in San Antonio on November 4, 2006.

Chair’s Comment

Chair Schaefer expressed his appreciation for being able to serve as Section Chair, and thanked the Council for a great year.

Adjournment

At 4:41 p.m., upon motion properly made, seconded and approved by the Council, Chair Schaefer adjourned the meeting.
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___________________________

Michael W. Mutek

Secretary

Section of Public Contract Law

American Bar Association
Attachment:  

· Summary of New Tax Withholding Requirement on Government Contracting (including text of S. 2821 to repeal the imposition of withholding on certain payments made to vendors by government entities).
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