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Chair Robert Schaefer called the meeting to order at 8:52 a.m.  The reading of the minutes of the Council Meeting at the American Bar Association Annual Program in Sedona, Arizona held on November 12, 2005, was waived.  Michael Hordell’s motion to approve the minutes of that Council Meeting was seconded and approved by the Public Contract Law Section Council by unanimous vote.

Budget Officer Report
The first item of business was a report from Carol Park-Conroy, the budget officer, which addressed the Section’s financial condition. (The report is at Tab 45 of the Council Book.) 

Acquisition Advisory Panel (1423 Panel)
Chair Schaefer asked Marcia Madsen, Chair of the Acquisition Advisory Panel created by Section 1423 of the Services Acquisition Reform Act, to address the Panel’s work. (Madsen’s letter to Schaefer providing information on preliminary findings of the Panel is at Tab 13 of the Council Book.)  There are fourteen members of the Panel, who are from the government, the private sector and academia.  Madsen said that the Panel’s mission is to address commercial practices, inter-agency contracting, performance-based contracting and small business issues.  The statute creating the Panel also mentions consideration by the Panel of all procurement laws, regulations and policies, which is an ambitious agenda.   All Panel members serve on one or more working groups.  The Panel has heard testimony from more than 90 witnesses and has conducted eighteen public meetings in developing its report.  The Panel will be completing its draft report over the next few months, and has several public meetings scheduled through June 2006.

Madsen provided a summary of the Panel’s work.  The Panel is attempting to identify the extent of inter-agency contracts that exist, which is taking longer than anticipated because of a lack of data on the subject.  The working group addressing inter-agency contracts also is looking at standards for these contracts.  The small business group has addressed a number of recommendations, including the prohibition of cascading contracts.  Another topic being examined is the proposal for commerciality in disputes, which was put forth by Marshall Doke.

Two other Panel members in attendance at the Council Meeting were asked to provide additional comments.  Ty Hughes mentioned that FAR Part 12 is being examined to determine where the commercial contracting provisions of Part 12 could be improved.  Marshall Doke was asked by Chair Schaefer to address the commerciality proposal with regard to the presumptions of good faith and regularity.  Marshall Doke discussed the presumptions and their applicability to government contracts. He said that the Panel had a great deal of discussion on the presumptions. 

Comment to the Acquisition Advisory Panel (Section 1423 Panel) To Provide Payment for Equitable Payment of Interest
Chair Schaefer asked Alan Peterson to address a request that the Section provide comments to support regulatory and statutory reform for more equitable payment of interest in disputes, claims and similar situations.  (The Statement to the Acquisition Advisory Panel entitled “The Need for Regulatory and Statutory Reform to Provide for More Equitable Payment of Interest in Disputes, Claims and Similar Situations” is at Tab 8 of the Council Book.) Alan Peterson presented to the Council a series of viewgraphs, which summarize the statement found in the Council Book (these viewgraphs are attached to these minutes at Attachment A).  The proposed schedule is to have the comments approved in time to submit to the Section 1423 Panel in June 2006.  Marcia Madsen said that the Panel needs to have the comment in April.  

Stanley Dees was asked by Chair Schaefer to discuss the interest issue, which is the second half of the draft comment found at Tab 2 of the Council Book, page 3.  Dees said that there is a statutory basis barring the recovery of interest on a claim, but there is Supreme Court language suggesting that this bar does not apply when interest is a component of damages, but rather applies to interest when separate from damages.  The Contracts Disputes Act of 1978 does address interest on a claim, but the comment addresses other situations.  Paul Haseman mentioned that combining the interest issue with the presumptions may confuse the issues, and suggested separation of the issues.  Chair Schaefer said that the interest issue is more technical and asked for the sense of the Council on separation of the presumptions and interest comments.  Pat Wittie moved the approval of the substance of the comment on interest and the sending of the comment back to the Contracts Claims and Disputes Committee, to be assisted by the Task Force led by Alan Peterson, to make revisions consistent with the Council’s discussion. The motion was seconded by Paul Haseman, and approved.  Members of the 1423 Panel present did not participate in this vote or in its deliberation.
Section Task Force to Coordinate Section 1423 Panel Comments

Annejanette Heckman was asked by Chair Schaefer to speak on the Section’s 1423 Acquisition Advisory Committee Task Force efforts.  Heckman said that this Task Force was formed to examine where the Section could be of assistance to the Panel, and the Task Force is continuing to coordinate the Section’s comments to the Panel.  It is seeking to provide material to assist the Section 1423 Panel in a timely manner as the Panel completes its work.  

Presumption of Good Faith
Chair Schaefer asked Stuart Nibley to address work done in researching the issue of the application of a presumption of good faith to government employee conduct in a contractual setting and whether or not the Section should consider taking a position relative to this issue.  (Nibley’s written materials are found at Tab 2 of the Council Book.)  Nibley summarized key parts of his review of over fifty cases, and summarized the issues contained in his written materials.  He said that the current case law relating to the application of a presumption of good faith to government employee conduct in the contracting arena is quite confused at the moment.  Nibley also noted that while a number of recent decisions have stated that the standard should not be applied in a contractual setting, several other recent decisions have applied the presumption in a way that runs counter to legal principles articulated in Supreme Court cases.  He stated that his main focus related to correcting the judicial misapplication of the presumption of good faith to government employee conduct, he also believed that implementation of an industry-wide code, or better, set of principles to address good faith and fair dealing was warranted.  Nibley added that this is because standards and objectives govern conduct and recommends the implementation of a code or set of principles of good faith and fair dealing that would apply to all in the government contracting community. 

Council Member David Ehrhart was asked to discuss the issue, and he provided information on professionalism in the conduct of government employees.  Ehrhart mentioned the paper prepared by Linda Armstrong, Walter Pupko and Donald Yenokian, found in Tab 2 of the Council Book, which notes that suggestions to create a new “code of ethics” to ensure good faith when dealing with government contractors are well intentioned, but are not needed.  Ehrhart said that metrics indicate that the number of wrongful actions by government is very low, and suggested that the Council not recommend statutory language.  He asked if the reason for seeking a legislative or regulatory change to extinguish the presumption of good faith relative to Government employees acting in a contractual setting is the inconsistency in the judicial decisions, and Nibley said that was a reason.  Discussion followed on the purpose and need of an attempt to extinguish the presumption of good faith that is applied to Government employee conduct and the need to level the playing field..  Stanfield Johnson said that the real problem is that a Court of Appeals case extended the personal animus requirement

for a contracting officer in nondiscretionary areas, and the case is being cited for a government presumption of good faith.  The issue is that this presumption is overcome only by clear and convincing proof of subjective bad faith or personal animus, a high standard.  

Chair Schaefer said that the Section’s role is to look at the contracts issue, if there is one, and other issues need to be addressed elsewhere.  Council Member Ehrhart moved that the issue be sent back to Contract Claims and Disputes and the Professional Responsibility Committees for review and analysis of the presumption part of the draft comment found in Tab 2, and the motion was seconded by Michael Hordell.  The vote on the motion was evenly split, and Council discussion followed.  The Council then reviewed Marshall Doke’s proposed language:

Except as provided by the Constitution or expressly provided by statute or standard FAR clause, the same rules of interpretation, performance and liability under a contract shall apply to both government and contractor. 

Doke said that this treats the contracting parties the same except where provided otherwise by the Constitution or contract.  After discussion, Paul Haseman moved the Council to approve the principle of even handed treatment of contractors and government and referral to the Committees for review.  The motion was seconded by John Pachter.  The motion then was approved by hand vote of the Council.  

Joint Dues Arrangements 

Chair Schaefer asked John Pachter to discuss joint dues arrangements.  The question is the feasibility of a joint dues arrangement or arrangements between the Public Contract Law Section and other Sections.  The ABA accommodates joint dues arrangements between divisions, and Pachter suggested that the Public Contract Law Section recommend to the ABA joint dues arrangements between Sections whereby members availing themselves of the arrangement could obtain a reduced rate.  Pachter moved the Council to resolve that its sense is that joint dues programs should be available and we should make this known to the ABA.  After being seconded by Holly Svetz, the motion passed by voice vote of the Council.
Law Student Scholarships

Jennifer Dauer made a motion to have the Section provide up to fifteen program cost scholarships for law students to attend each of the following two programs: the May program in San Diego and for the November program in San Antonio.  After being seconded by Paul Haseman, the motion passed by voice vote of the Council.

Model Procurement Code

Norm Thorpe proposed the reprinting of up to 2500 copies the Model Procurement Code and inclusion of a CD containing resources with the reprinted Code, which will make the package more attractive to those interested, and, further, asked for the determination of an appropriate price for the publication.  The sense is that the inclusion of the CD will increase the price of the material slightly.  This was restated as a motion by Council Member Paul Haseman, seconded by Hugh Bell, and passed by voice vote of the Council.  Also discussed by Thorpe was a proposed publication on State and Local Government Procurement Law.  (The material on the proposed publication is in Tab 7 of the Council Book.)
Diversity Plan

Council Member Jennifer Dauer presented certain findings from the ABA’s Goal IX Report on the status of racial and ethnic diversity in the American Bar Association, which pertain to the Public Contract Law Section.  Dauer referred the Council to Tab 6 of the Council Book, which contains the Membership Committee’s Draft Diversity Plan.  Two requests were made by Dauer.  First, she asked for authorization to develop a survey of Public Contract Law Section members in order to gather diversity data to assist the Section in addressing diversity concerns.  Dauer was asked to identify what information would be sought, and once identified, Marilyn Neforas will review the list of information with the ABA membership office to ensure that it is acceptable to the ABA.  Upon motion made and properly seconded, the Section’s Council by voice vote approved the development of this survey.  Chair Schaefer also asked the Council to review the draft plan in Tab 6, and then circulate comments on the draft plan. Second, Dauer asked for the creation of a draft presentation on the practice of public contract law, which could be used in law schools.  Upon motion made and properly seconded, the Section’s Council by voice vote approved the creation of this presentation.  

Code of Professionalism for Public Procurement
Chair Schaefer brought up the draft Code of Professionalism for Public Procurement, which is the product of a Task Force created at the Fall Council Meeting in Sedona, during November 2005.  The Code was addressed by Karen Manos. (The draft Code is found in the Council Book at Tab 3.)  Manos described the creation and purpose of the Code, which would apply to all participants in the public procurement process.  After discussion of the Code, its title and its language, Mary Ellen Coster Williams suggested a restructuring of the Code to place some of the language as a commentary section.  Donald Gavin suggested changing the title to Principles of Professionalism for Public Procurement.  Chair Schaefer asked Manos to coordinate with the Principles Committee, consider the comments made by the Council, and report back to the Council at the Spring Council Meeting, where this issue will be taken up as an action item.
Proceedings

Fred Moss presented the Proceedings area of the Public Contract Law Section’s Website, and demonstrated to the Council the contents of the Proceedings area.  The Council expressed its appreciation to Moss for his work on behalf of the Section.
2005-2006 Nominating Committee

Pat Wittie is chairing the 2005 – 2006 Nominating Committee, and the other members are Dan Gordon and Dan Doogan.  Chair Schaefer asked that the nominations be provided for Section openings toWittie, Doogan or Gordon.

Call for Articles 

The Public Contract Law Journal is now reviewing submissions for the Fall 2006 and future issues.  For planning purposes, the Spring 2007 issue will be a single subject issue that will focus on “Integrity in Public Procurement.”  Article manuscripts can be sent to Wendy J. Smith, ABA Managing Editor for the Journal, Carl L. Vacketta, Editor-in-Chief, or Karen L. Manos, Managing Editor.  Their email addresses are at tab 21 of the Council Book.

Board of Contract Appeals Working Group
Tab 14 of the Council Book contains a Memorandum from Stuart Nibley on the Public Contract Law Section’s BCA Practice Working Group.  The Council and members present were informed that the material in the Council Book address the purpose of the Working Group, its anticipated work product, and timeline.  

Sponsorship

Chair Schaefer discussed sponsorship efforts and opportunities, and said that the Section has been successful in obtaining sponsorship, including the sponsors of the Federal Procurement Institute.  

ABA Task Force on Attorney-Client Privilege
Chair-elect Michael Hordell was asked to provide an update on the ABA Task Force on Attorney-Client Privilege.  Hordell referred to the Interim Report on the Status of the ABA Presidential Task Force on the Attorney-Client Privilege, which is led by William Ide.  This report is found at Tab 11 of the Council Book.  The materials at Tab 11   include the Thompson Memorandum, which covers the principles of federal prosecution of business organizations. Hordell also referred to a Supplemental Report provided during the past week by John Boese, (see Attachment B) which summarizes the status of questionnaires distributed to inside counsel by the American Corporate Counsel Association and to outside counsel by the National Association of Criminal Defense Lawyers. About 700 inside counsel responded and said that demands to waive the privilege are standard, and are explicit.  About 500 outside counsel responded in a similar manner.  The Report also discusses the ABA Task Force’s creation of a new “employee rights subcommittee” to examine in greater detail the issue of employee rights during government investigations. 

Finance Committee Renamed

At the Sedona Council Meeting in November, a report was provided to the Council on a new standing committee formed to focus on public contract finance and finance risk issues.  Sandy Hoe, Christopher Lord, and Steve Sorett were appointed by the Chair to serve as co-chairs of the “Finance” Committee.  This committee is an offshoot of the Privatization and Competitive Sourcing Committee, and will focus on the financial implications of public contracts, such as those related to the privatization of governmental entities and functions. The committee was asked to reconsider its name, and Chair Schaefer reported that it has changed its name to the Public Contract Finance and Transactions Committee.

Membership
Chair Schaefer reported that the report on Membership Activity at Tab 46 contains good news.  Membership has risen since our last Council Meeting. 

Accounting, Cost and Pricing Committee

Chair Schaefer said that the Accounting, Cost and Pricing Committee should be recognized for its meetings and activities and referred the Council Members to the Quarterly Report of the Committee, found at Tab 35 of the Council Book.

ABA Delegate Report

Section Delegate John Pachter said news reports on the American Bar Association’s Katrina activities have been very favorable to ABA, and should make ABA membership feel proud of the Association’s contributions to those affected by Katrina.

FPI Success
Chair Schaefer thanked the Annual and Quarterly Programs co-chairs Peter Balch and Karen Manos, and the Federal Procurement Institute co-chairs Liz Fleming, Ed Gassman, Scott MacKay, and Lynda O’Sullivan, as well as Section Director Marilyn Neforas and Section Assistant Ernestine Leibas, for the success of the FPI.  The program was attended by 210 paid registrants, which is an increase over the 206 paid registrants last year.

At 1:03 p.m., Chair Schaefer adjourned the meeting.

____________________________

Michael W. Mutek

Secretary

Section of Public Contract Law

American Bar Association

Attachments:  

A.  ABA Council Presentation by Alan Peterson - Interest Relating to Claim
B. February 27, 2006 Status Report on ABA Attorney-Client Privilege Task Force (including the below materials)

· Action Items of the Meeting of the ABA Task Force on Attorney-Client Privilege

· Task Force’s Draft Submission to DOJ Recommending How the Thompson Memorandum Should be Interpreted in Light of the ABA Position
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