MINUTES OF COUNCIL MEETING

SECTION OF PUBLIC CONTRACT LAW

August 6, 2005


Intercontinental Hotel

Chicago, Illinois

________________________________________________________________________

Chair Wittie called the Council Meeting to order.  The reading of the minutes of the April 30, 2005 Council Meeting was waived.  A motion to approve the minutes was made by Vice Chair Michael Hordell and seconded by Council Member Paul Haseman.  The motion was unanimously approved by the Council.

Chair Wittie called upon John Miller, Past Chair, to report on the recommended regulations to the 2000 Model Procurement Code (“MPC”).  (Agenda Item 2).  Mr. Miller provided background information on the MPC project to the Council. Mr. Miller then asked for a sense of the Council on the preferred format for sale and the distribution of the recommended regulations to the MPC.  Mr. Hordell suggested that the Section send the MPC and its regulations to state and local representatives free of charge.  Chair Wittie opined that the MPC could be packaged with the Section’s Principles to emphasize a comprehensive approach, but noted that she believed that the Section should continue to offer the information on an individual basis.  Immediate Past Chair Hugh Bell agreed with the “family of documents” approach and noted that since individual jurisdictions will tinker with the Model Procurement Code, the Section should have alternative versions.  Council Member Peter Balch suggested that the Section should note in a cover letter that the MPC can be modified and that the Section would be happy to work with the jurisdiction to modify the MPC as needed.  Past Chair Norm Thorpe agreed that each state has it own considerations and would want the ability to tailor the MPC.  Council Member Paul Haseman stated that he believed there was a consensus among Council Members that Mr. Miller should move forward with the MPC in the manner articulated by Mr. Bell and Mr. Thorpe --  that is, create priority tiers on a CD Rom which include the Model Procurement Code, the Section’s principles, the MPC regulations and suggested variants.  Mr. Haseman made a motion which was seconded by Mr. Bell and Council Member Rich Rector. It passed unanimously.  Past Chair David Hirsch moved that the Section work with the Section of State and Local Government Law to update MPC ordinances.  The motion was seconded by Mr. Haseman and passed by the Council unanimously.  Discussion continued with Past Chair Norm Thorpe suggesting that the MPC be distributed free to public entities and for a nominal charge (e.g. $25) to private entities.  Section member Jerry Walz stated that the Section might consider making the MPC available for downloading from its website.

Chair Wittie introduced Pamela Roberts, the Section’s outgoing Board of Governor liaison.  Ms. Roberts reported that (1) the ABA is in solid financial shape with a $1.5 million surplus but the surplus does not eliminate the need for a dues increase as scheduled; (2) the Governance Report will be taken up by the House of Delegates and the Board of Governor has deferred any action on the Report until then; and (3) the Section’s next liaison to the Board of Governors will be Carol Dinkins.  Chair Wittie thanked Ms. Roberts for her service to the Section.  

Chair Wittie called upon Secretary Pat Meagher to present the proposal to update the Section’s logo.  (Agenda Item 3).  Ms. Meagher provided the Council with the background of the proposal; specifically, that in May of this year, John Miller wrote a letter to the Section suggesting that it may wish to consider updating the Section logo.  Mr. Miller wrote in his letter that the Section logo was 20 years old, that the current logo predates the common use of the term “PC” to indicate personal computer, and that the Section is missing an opportunity to indicate origin and communicate what we do with its logo.  Ms. Meagher distributed to the Council a proposal by a graphic designer to update the Section logo and create a visual identity for the Section for a fixed price of $5,000.  There was considerable discussion among Council Members on the following issues: (1) could we work with the Big ABA to redesign the logo internally at a lower cost, and (2) what are the costs of implementing a change in the Section logo.  Mr. Miller reiterated his belief that the Section was missing an opportunity with its current logo to identify the entity.  John Pachter moved that a committee be designated to study the logo change and report back to the Council in November.  The motion was second and approved unanimously by the Council.  The logo redesign was delegated to the Membership Committee.  Chair Wittie thanked Lannie Elderkin, Council Member and Chair of the Membership Committee, for agreeing to work on this issue.  

Chair-elect Schaefer was asked by Chair Wittie to present the alternative schedules for the Annual Meeting in Honolulu in 2006 found at Tab 4 of the Agenda Book.  Mr. Schaefer noted that the Council Meeting could be scheduled on Friday, August 4 (Scenario 1) or Saturday morning (Scenario 2). It was the consensus of the Council that the Council Meeting should be scheduled for Saturday morning to allow attendees from the East Coast to travel to Hawaii on Friday rather than Thursday. It was also agreed that Sunday’s proposed schedule should start at 8:00 a.m. and conclude by 1:00 p.m.

Chair Wittie then introduced Carolyn Lamm, a member of the Board of Governors and chair of its Operations Committee, who reported on the ABA Blanket Authority procedure.  The House of Delegates will consider amendments to Resolution 177B (technical comments) at the Annual Meeting.  Anyone who wishes to speak should file a slip.  Ms. Lamm commended the Section on its “terrific” proposal for technical comment authority.  She noted that the Section’s proposal was narrowly drawn and sought authority only in those areas that were completely within the expertise of the Section. Chair Wittie noted that the Section has not received notice that any other Section would be a reviewing entity; Ms. Lamm agreed and stated that any future request by a Section to be a reviewing entity must be accompanied by a showing that the area is within the particular area of expertise of the Section.  A request by a Section to be a reviewing entity must be submitted to the Operations Committee for approval.

Chair Wittie called upon Mike Mason, Section Member, to brief the Council on the draft letter to the Acquisition Advisory Panel.  Mr. Mason distributed copies of the draft letter which references “Comments on the Statutory and Regulatory Definitions of ‘Commercial Item’.”  The draft letter is Attachment 1 to the Minutes.  Mr. Mason explained that there are four areas addressed in the draft comment letter:  (a) the legislative and regulatory history of the definition of commercial item; (b) the definition of commercial item as applied to services; (c) the meaning of the term “minor modification”, and (d) the definition of the term “commercial item” as applied to sales to state and local governments. The draft letter recommends that supplies and services be treated similarly within the definition of commercial item and combined into one provision, that FAR 15.403 be amended to clarify the threshold for the exemption from the requirement for submission of cost and price data for modifications, and that the definition of nondevelopmental items should be revised.  

Chair Wittie open the item for discussion and called upon Mr. Bell who commented that the draft letter was a “first rate” product.  Mr. Bell expressed concern, however, that the letter did not address construction services.  Mr. Bell also noted his view that tailored construction services are not commercial items.  Past Chair Stanley Dees raised the issue of time and material labor hour contracts and paragraph (6) of the current definition of “commercial item.”  Council Member Rob Burton suggested that the flavor of the letter should be change somewhat to reflect the fact that some or all of the recommended changes may require legislative action.  He also noted that some view government and industry as having applied the definition of “commercial item” in such a manner that the interests of the government have not been protected.  Mr. Mason noted the Council’s comments on the draft letter and that a final version of the letter would be submitted in September.

Chair Wittie called upon Section Budget Officer Carol Park-Conroy to provide the Financial Report.  Judge Park-Conroy noted that the Section’s financial condition was sound, and that it benefits from a good investment selection and a conscientious Section Director who watches costs.  Judge Park-Conroy then presented the Section’s budget for 2005-2006 (Attachment 2 to the Minutes).  After discussion, Mr. Bell moved to adopt the proposed budget.  The motion was seconded and approved by the Council unanimously.

As the next item, Chair Wittie called upon Sandy Hoe, Section member and C0-Chair of the Privatization and Competitive Sourcing Committee.  Mr. Hoe reported on the activities of his committee, see attachment 3, including draft comments on the proposed rules addressing Contractor performance of acquisition functions closely associated with inherently governmental functions.  

Chair Wittie called upon John Pachter and Alan Peterson to present a tribute to the late John Cibinic, Jr.  A motion was made by Ruth Burg to adopt a resolution to forward to Professor Cibinic’s family.  The motion was seconded by Rob Schaefer and passed the Council unanimously.  Carl Vacketta noted that the next issue of the Public Contract Law Journal will include a tribute to Professor Cibinic, and Mark Langevin noted that the Summer Issue of the Procurement Lawyer will be published on August 17 and include a tribute to Professor Cibinic.

The final agenda item considered by the Council was a report by the Task Force on Battle Space Procurement.  Agenda Book, Tab 26.  Chair Wittie called upon Mike Love to present the report.  Mr. Love reported that the Task Force has prepared comprehensive comments in response to questions posed by the Principal Deputy to the Assistant Secretary of the Army.  This letter will need to be submitted under the Blanket Authority process.  

The meeting was adjourned at approximately 12:00 p.m so that Council and Section members could attend the 40th Anniversary Luncheon and celebration.

The Attendance List is attached.
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lmco.com

	Bell, Hubert J., Jr.
	Immediate Past Chair
	404.582.8027

	Burton, Robert A.
	Council Member
	202.395.3302

	Burg, Ruth
	Past Chair
	rcb@ruthburg.com
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