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Chair Robert Schaefer called the meeting to order at 8:30 a.m.  The reading of the minutes of the Council Meeting at the American Bar Association Annual Program in Chicago, Illinois, held on August 6, 2005, was waived.  A motion to approve the minutes of that Council Meeting was seconded and approved by the Public Contract Law Section Council by unanimous vote.

Nominating Committee

The first item of business was a report from the Nominating Committee on the second delegate authorized by the American Bar Association House of Delegates.  (The report is at Tab 2 of the Council Book.)  The Committee nominated John S. Pachter of Vienna, Virginia to serve a two-year term as Delegate to the ABA House of Delegates.  There were no nominations from the Council and the nomination process was moved to be closed, and acceptance of the Report was moved, seconded, and approved.  Marilyn Neforas will report the nomination to ABA headquarters.  Hugh Bell stated that the Section’s By-laws must be amended to add the second Section Delegate as a voting member of the Council.  The Council decided that John Pachter will serve as Delegate beginning as of his election and the amendment to the By-laws to add him as a voting Council member will be proposed to the membership for approval at the Section’s Annual Meeting in August 2006.

New Committees

Chair Schaefer said that under Section 5 of the By-laws, the Council creates new standing committees, and the Chair proposes the creation of new committees.  The Chair proposes two new standing committees.

The first new standing committee will focus on government contract finance and finance risk issues.  Sandy Hoe, Christopher Lord, and Steve Sorett have been appointed by the Chair to serve as co-chairs of the “Finance” Committee.  Sandy Hoe then gave an explanation of the purpose of the new “Finance” Committee, which will likely be renamed.  The committee is an offshoot of the Privatization and Competitive Sourcing Committee, and will focus on the financial implications of public contracts, such as those related to the privatization of governmental entities and functions.  Interest has been seen in this area, and the idea for such a committee was proposed to the Chair.  The focus will be on private sector financial issues.  The inaugural meeting was held in October, and over twenty-five people attended.  During the first meeting, the issues discussed included government programs that look to the finance world to participate, such as utilities privatization, BRAC, third party finance deals, termination liability and risk mitigation, including P.L. 85-804 and the SAFETY Act.   During the discussion of this new committee, Norm Thorpe mentioned that the International Law Section also is addressing such issues in the international area, and has named its committee “Public – Private Partnerships.” Michael Hordell moved that the Section approve the creation of “Finance” Committee and further that it task the co-chairs to provide a short description of the committee for the Section Website and propose a final name for the committee to the Chair.  This motion was seconded by Pat Wittie, and approved by the Council.

The second is a committee to focus on publicity.  Susan Mitchell has been appointed to chair this committee.  Susan Mitchell then discussed the committee’s overall plan and its activities over the next several weeks.  This committee is seen as a tool for the Section.  The baseline tasks include Section strengths, weaknesses, opportunities and threats or “SWOT” analysis, a definition of the Section’s market and where it is going, a definition of membership demographics and where it is going, an assessment of competitors in this market, and a determination of realistic goals and objectives.  During the next few weeks the committee will work with Don Featherstun to address the Spring State and Local Procurement Institute.  The effort will focus on identifying groups that may be interested in the State and Local Procurement Institute, and deciding how to contact those that may be interested in the Institute.  The overall goal is to grow the Section membership and attendance at our quarterly educational programs and Council meetings.  Susan Mitchell then solicited input from the Council on the Publicity Committee.  Chair Schaefer mentioned that another role for the Publicity Committee would be to find relevant items to put on the Section Website, including activities available in the local area of a program that may cause people to be more interested in attending that program.  Jennifer Dauer said that there is some cross over between the Publicity Committee and the Membership Committee and coordination would be advisable.  Susan Mitchell agreed.  Michael Hordell moved the Section’s approval of the creation of a Publicity Committee and the Section’s tasking of the committee chair to provide a short description of the committee for the Section Website.  This motion was seconded by Paul Haseman, and approved by the Council.
Section 1423 Panel Comments

Chair Schaefer then brought up the Section’s comments prepared for the Section 1423 Panel (Attached to these Minutes).  These comments require a Blanket Authority Approval, which takes about ten days once submitted to the other Sections of the ABA.  Carl Vacketta explained that the Section 1423 Panel asked the Section to address statutory and regulatory authority for government-wide acquisition contracts and multi-agency contracts.  The Section’s comment is an analysis of the statutory and regulatory authority for Government-wide Acquisition Contracts, also known as “GWACs.”  Dan Doogan commended the authors, John Howell and Stephen Charles, for this effort and asked whether the commercial item modification issue should be discussed, as the paper does not address this issue.  Vacketta said that he would look into this issue.  Hugh Bell questioned the ID/IQ definition.  Vaketta said he will address this issue, as well.  Sandy Hoe asked whether the overlap of MACs and GWACs should be addressed in the report.  Vacketta said that the Committee looked at that issue, and will examine whether the issue should be addressed.  Hugh Bell moved the Section’s approval of the report with certain modifications as may be approved by the Chair.  Michael Hordell seconded the motion, which was then approved by the Council.  Post approval, John Pachter suggested a minor change to ensure that the report begins with a statement that the report is not recommending a change to the regulations, which may avoid confusion when the report goes through blanket authority.  

Chair Schaefer then discussed a temporary committee which he had created to shepherd comments to the Section 1423 Panel, and acknowledged the committee’s efforts.  Holly Svetz, a Co-chair of the committee, gave information on the Section 1423 Panel, which is summarized in the viewgraphs contained in Tab 9 of the Council Book.  She reviewed the request made by the 1423 Panel to the Section, which resulted in the comment on statutory and regulatory authority for government-wide acquisition contracts and multi-agency contracts, addressed immediately above. Other Section comments may follow. A draft of the Panel’s entire report is expected by the end of November, although the Panel’s work may be extended by Congress beyond its present sunset date in February 2006. Discussion then focused on the delay in receiving a comment to the 1423 Panel being drafted by the Contract Claims and Disputes Committee, because they have been unable to reach a consensus on a recommendation relating the presumption of good faith and regularity as applied to government actions. . Paul Haseman asked why these comments were being delayed.  Haseman mentioned that this presumption relates to a FAR section, which the Section is authorized to comment upon, and said that he is inclined to suggest that the Section put forth comments on this issue; specifically, the work prepared by Stanfield Johnson and discussed at the program yesterday.  Jeri Somers, Co-chair of the Contract Claims and Disputes Committee, said that her committee is working on this issue, and Johnson’s comments set forth in his paper for the educational program will be reviewed by the committee.  Stanfield Johnson said that he believes that Marshall Doke has an interest is in removing the presumption, whereas his proposal is to have a government code of ethics (discussed below).  Chair Schaefer asked that the committee focus on the “presumption” issue, rather than the code. Pat Wittie said that a white paper on the state of the law may be beneficial in focusing on this issue.  Chair Schaefer asked Judge Somers to have her committee prepare a white paper as soon as possible on the law relating to the presumption, so the Council can consider the issue and make a recommendation to the 1423 Panel.

Code of Ethics for Contracts

Stan Johnson was then asked to address the Council, as a working item, on his proposal for Government Code of Ethics for Contracts (Tab 5 of the Council Book).  Johnson recommended that the Council, which represented all sectors involved in public contract law, take a position on the issue of such a Code of Ethics.  Chair Schaefer mentioned that the timing for a Government Code of Ethics for Contracts may be very good because of the number of published statements being made by senior government leadership supporting ethical behavior by government personnel and contractors.  Discussion followed on the Ethics Panel scheduled for the Federal Procurement Institute, which could address this issue.  FPI Program Co-chair Karen Manos said that she would examine this, and Chair Schaefer mentioned that this ethics issue could also be addressed by a panel the evening before start of the FPI (Wednesday evening).  Norm Thorpe mentioned that in the past the Section’s Council has taken up issues and matters even where a committee might have had difficulty in reaching consensus.  Chair Schaefer suggested an airing of this Code of Ethics issue at the Council Meeting following the FPI in Annapolis.  Alan Joseph said that there is no question that there is a duty of good faith and fair dealing, and the question is whether the duty of good faith and fair dealing has been violated.  He said the issue is that the presumption is overcome only by clear and convincing proof of subjective bad faith or personal animus, a high standard.  Holly Svetz said that there are very strict rules for government employees involved in a source selection, and the imposition of such rules for post source selection might be appropriate.  John Pachter mentioned that an enforcement aspect must be attached to the Code, and that there may be skepticism attached to the Section’s recommendation, a theme that Jennifer Dauer addressed by saying that the tone of the recommendation could address such a concern.  Paul Haseman said that he is reluctant to suggest that the Section provide ethical guidelines for the government, but the Section does have the ability to comment on the FAR, and there is a timing concern because of the end of the work of the 1423 Panel.  Chair Schaefer said that the 1423 comments noted above need to be separate from the ethics issue being addressed here.  Johnson said that one way to address a concern that the Section only is addressing actions of the public sector is to suggest a Code that would be applicable to both the public and private sectors.  Mary Ellen Coster Williams said that currently there is no such Government Code of Ethics, and this effort may be beneficial.  Karen Manos expressed a concern with calling the code an “Ethics” code, and said that use of a different term, such as “Principles” might be a better way to address this issue.  There was then discussion by several people about addressing this issue through a “Code of Conduct” or a “Code of Professionalism” for public procurement at all levels – Federal, State, and Local – and covering both public and private sectors.  Chair Schaefer then requested that the Section address this issue in a panel presentation involving government agencies. John Miller suggested consideration of a Principle based on the Restatement, which falls within our Section’s authority.  Allan Joseph suggested a focused debate, perhaps at Annapolis, by people on opposing sides of the issue.  Then, discussion addressed the existing presumption of good faith, and Michael Hordell suggested that the Section provide a “Code of Conduct,” which would assist judges and others.  Dan Doogan proposed that the Section have a committee or task force examine existing codes and prepare a white paper, and that this issue be addressed within a structured framework at the next Council Meeting.  Chair Schaefer asked that a response to the 1423 Panel continue to be worked, and also asked that the presumption issue be addressed both at the FPI program and at the Annapolis Council Meeting.  Chair Schaefer he would appoint a task force on the code of conduct suggestion and would ask Stan Johnson, Dick Bednar, Karen Manos, Sandy Hoe, Dan Doogan, Don Gavin, Paul Dauer and Ruth Burg to work on this issue, and asked that public sector employees to consider volunteering.  Schaefer asked that group report back to him prior to the FPI.

Board of Contract Appeals Consolidation

Stu Nibley presented the Draft Letter to Senate and House Conferees on the Board of Contract Appeals Consolidation Provisions in Bill No. 1815 (H.R. 1815), National Defense Authorization Act for Fiscal Year 2006 (Tab 6 of the Council Book).  The Contract Claims and Disputes Resolution Committee prepared the comments.  Nibley said that the bill would create two boards, one for civilian agencies and one for military agencies, and outlined the provisions of H.R. 1815.  The timing for Blanket Authority approval is November 18, although the date may be accelerated, if possible, to get the comments sent in a timely manner.  

Law Student Division

Stephanie Magers provided the Law Student Division Liaison Report (Tab 7 of the Council Book).  She had contacted all Sedona area law students, and sent information to Circuit Governors about the Sedona Program.  Chair Schaefer commended Magers for her efforts.  

Disputes Resolution Section Recommendation

Hugh Bell addressed the Recommendation that the Disputes Resolution Section seeks to submit at the Mid-year Meeting to the House of Delegates, which concerns Federal Consent Decrees (Attached).  Legislation has been introduced in Congress to limit the use of such decrees.  The language of the Disputes Resolution Section Recommendation is as follows:

RESOLVED, that the American Bar Association supports the use of consent decrees as an important tool for resolving litigation, and opposes legislation that constrains the efficacy of consent decrees when state or local governments are parties thereto, such as proposed S. 489 and H.R. 1229 (109th Congress), consistent with the following principles:

1.
The duration and all other terms of a consent decree should be determined by the language of the decree itself as interpreted by courts of competent jurisdiction, or as otherwise modified by such courts for good cause shown, not through legislation;

2.
Consent decrees that do not state a specific duration should remain in effect until terminated or modified by a court of competent jurisdiction for good cause shown; and
3..
The burden of proof with respect to a motion to modify or terminate a consent decree should remain on the party seeking modification or termination, not on the party that obtained the original consent decree. 
The discussion addressed the issues with the Recommendation, and the sense of the Council was that Section should not support the Recommendation; however, the Section should not actively oppose it in the House of Delegates.  Beyond these statements, our Delegates are instructed to vote their conscience.

Financial Report

Carol Park-Conroy provided the Financial Report (Tab 31 of the Council Book), and said that the Section is in a strong financial position.

Sponsorship

Pat Meagher discussed sponsorship opportunities and the letter sent to potential sponsors for the Federal Procurement Institute (Tab 12 of the Council Book).  Moss Adams LLP is the Gold Sponsor for the FPI.  

2005-2006 Nominating Committee

Pat Wittie provided the Nominating Committee Report (Tab 11 of the Agenda Book).  Wittie is chairing the 2005 – 2006 Nominating Committee, and the other members are Dan Gordon and Dan Doogan.  Wittie also solicited nominations for an interim replacement for Tom Hill’s Council seat.  Wittie also said that the Section looks for diversity in its Council member nominations.  

CLE Task Force Meeting

David Innis attended the October 15 ABA Section Officers Conference Continuing Legal Education Task Force Meeting (Tab 7 of the Council Book), where presentations were made on several CLE topics, including CLE planning and effective marketing.  Innis provided a summary of a presentation on the benefits of diversity in CLE programs.  Chair Schaefer recognized that the participation of minorities in our CLE programs is not what it should be and asked that we pay attention to the need for diversity.

Sedona Program and Future Programs

Marilyn Neforas said that the Sedona program had sixty paid registrants, although the financial result is not yet known, because of the hotel contract and our potential responsibility for unused rooms from those blocked for the meeting. Karen Manos then discussed the next program, which is the Federal Procurement Institute (Tab 30 of the Council Book contains future program materials).  The theme is “Government Contracting in a ‘New’ Era: Flexibilities, Constraints and Realities.”  Gerry Doyle discussed the Spring Program to be held in San Diego on May 19 and 20, 2006.  One theme will be “Federal Influences on State and Local Procurements.”  Paul Dauer said that the program moderators are lined up, and the next steps include identification of speakers, as well as development of an aggressive marketing plan.  The 2006 Annual Meeting will be in Honolulu, with the Council meeting being held on Friday afternoon.  

Membership Items

Chair Schaefer then asked the assembled Section membership for any additional business or discussion items.  Paul Dauer brought to the Council’s attention that Chair Schaefer had sent a personal invitation to Vince Page and his wife to attend our Section reception and Council meeting in Sedona.  Mr. Page is a former member of the Section who had been active for many years.   Together with his wife Mary, Vince attended the Section’s reception.  Dauer thought that this was a very nice gesture, represented the “continuity and collegiality” of the Section, and hopefully set a precedent for the future. Chair Schaefer said that he would like to continue the practice and requested suggestions from the Council and membership of former Section members who live in the area of our Section meetings.  He intends to continue this practice, so that “hopefully, in the future” he too would be invited to attend a reception.

At 12:06 p.m., Chair Schaefer adjourned the meeting.

______________________

Michael W. Mutek

Secretary
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