MINUTES

AMERICAN BAR ASSOCIATION
SECTION OF PUBLIC CONTACT LAW
SPRING MEETING

NEW ORLEANS, LOUISIANA

MAY 16, 2009
HOTEL INTERCONTINAL

Call to order
The Section Chair, Michael Mutek, called the meeting to order at 8:30 a.m.

Approval of Minutes

A motion was made to approve the minutes of the March 7, 2009 Mid-Year meeting. The
motion was seconded and the minutes approved by unanimous voice vote.

Implementation of American Recovery and Reinvestment Act of 2009

Don Featherstun and David Innis prepared a special handout for their presentation of
Implementation of the American Recovery and Reinvestment Act. (The handout is Attachment
A to these minutes and the Recovery Act Guidance prepared by the Office of Management and
Budget (OMB) is at Tab 2 of the Agenda Book.) The Guidance emphasizes unprecedented
transparency and the www.recovery.gov webb site is updated continuously. Recipient reporting
is scheduled to begin October 10, 2009. There is also increased and focused federal oversight
through a Recovery Act Accountability and Transparency Board. |

The OMB Guidance provides that fixed price contracts be awarded on the basis of
competition will be the norm and will be structured to achieve outcomes consistent with the goal
of economic stimulus. Existing FAR policy goals must still be met. Additional special guidance
is provided for grants and cooperative agreements and loans and loan guarantees.

New FAR interim rules were effective in March 2009 and are now subject to comment.
Quarterly reporting will be required, even for commercial item products, and could apply to the
compensation of senior executives. There are new and detailed whistleblower protections,
expanded audit requirements provisions, and unique buy American requirements for construction
materials, subject to limited trade agreement exceptions. The CFR provisions parallel the FAR
provisions, except that the trade agreement exceptions generally will not apply. There currently
are no CFR references to whistleblower protections and Inspector General access.




The Section committees will evaluate whether comments are appropriate for the FAR and
CFR changes.

Slideshow Presentation of FPI Celebration

Kate Swisher presented a wonderful slide show of the birthday celebration for Section
Director Marilyn Neforas at the Federal Procurement Institute reception.

Mandatory Disclosure Rule Task Force

Section Chair Michael Mutek provided an update of the Mandatory Disclosure Rule Task
Force activity, which includes 13 working groups. A consolidated work product is anticipated by
the Annual meeting at which there will be a program entitled “Implementation of the Contractor
Code of Business Ethics and Conduct Under the Mandatory Disclosure Rule” moderated by the
Task Force Co-Chairs, Robert K. Huffman and Frederick M. Levy.

Acquisition Reform Task Force

Section Chair Michael Mutek reported that Marsha G. Madsen is the Chair of the
Acquisition Reform Task Force.

ABA Task Force on Financial Market Regulatory Reform

Section Chair Michael Mutek read a memorandum report summarizing the effort of the
ABA Task Force on Financial Market Regulatory Reform prepared by Pat Wittie and an email
response from Allan Joseph. Pat Wittie’s report emphasized the excellent work of Allan Joseph,
Alyson Doyle, Chris Yukins, Susan Ebner and Phil Davis and noted that other members of the
Task Force were extremely impressed by the quality and timeliness of the Section’s work. The
result was a March 24, 2009 Comment Letter on “Interim Rule on TARP Conflicts of Interest”
submitted to the Department of the Treasury jointly by the Public Contract Law and Business
Law Sections under blanket authority. The comment letter is found at Tab 8 of the Agenda
Book.

Legislative and Regulatory Coordinating Committees

Section Chair Michael Mutek drew attention to the information contained at Tabs 6 and 7
of the Agenda Book reflecting the fine work of the Legislative and Regulatory Coordinating
Committees. He singled out the March 27, 2009 Comment Letter submitted on GSAR Part 538
Rewrite, Federal Supply Schedule Contracting, at Tab 9 prepared by the Commercial Products
and Services Committee and the April 9, 2009 letter and the attachment summarizing the
background of the Model Procurement Code supporting the comments by the Construction Law
Committee of the New York City Bar Association at Tab 11 prepared by the State and Local
Model Procurement Act Committee.




Special Committee Reports: Division 11, State and Local Procurement Division

Jennifer Dauer, Division II Co-Chair, began the presentation show casing the working
committees of Division II, which include Grant Law, I'T Procurement, Legislative and Regulation
Coordination, Model Procurement Code, State and Local Bid Protest and State Law Database
Coordination.

Missy Copeland reported on the State Law Database Committee’s progress on the state
law summaries prepared by GW law students under a grant from the Section. The summaries are
reviewed by members of the Committee and by state officials. She noted that all state summaries
are now complete and that 31 state summaries already arc posted. The Committee is looking at
preparation of a summary of state bid protest laws.

Richard Pennington reported on the IT Procurement Committee. The written report was
prepared by Karen Walker and Anne Donohue and is Attachment B to these minutes. He
introduced Keith McCook who is the information representative to the National Association of
State Procurement Officials (NASPO).

Bryan Amold presented the Legislative and Regulation Coordination Committee report,
found at Tab 13 of the Agenda Book. The Committee is tracking false claims legislation at the
state level and reports significant legislative activity, particularly with respect to the Model
Procurement Code.

Norm Thorpe reported on Model Procurement Code Committee and the April 9, 2009
letter relating to Construction Law Committee of the New York City Bar Association at Tab 11
about which Section Chair Michael Mutek had commented. Also related to this committee is the
Blackberry message sent by Section Chair Michael Mutek to ABA Executive Director Hank
White, which was reprinted in the ABA’s SOC eNews and is found at Tab 33 of the Agenda
Book. The message relates to the Section’s work with the ABA’s Governmental Affairs Office
relating to the Stimulus Bill. The Section provided critical input into the final Bill language. As
drafted, the Bill required that the FAR be applied to contracts awarded by state and local
recipients of stimulus funds. This would have been the first such mandate implementing the
FAR at the state and local level; however, state and local governments would not have been able
to conduct contracting activities in accordance with the FAR. Deletion of the requirement from
the Stimulus Bill language was accomplished in less than 24 hours. The ABA is promoting the
Section’s view that the Model Procurement Code represents the best practices for achieving
competition and transparency in federally-funded state and local procurements and is a “safe
harbor” for state and local contracts.



Other Committee Reports of Note

Section Chair Michael Mutek highlighted the summaries of the excellent work of the Bid
Protest, the Strategic Alliances, Teaming and Subcontracting, the Contract Claims and Disputes
Resolution, the Accounting, Cost and Pricing and the Battle Space and Contingency Procurement
Committees, found at Tabs 21, 22, 24, 25 and 28 of the Agenda Book.

Peterson Thank You Letter

The Section’s special thank you for the $15,000 gift from the Alan and Mildred Peterson
Charitable Foundation is found at Tab 34 of the Agenda Book. The Peterson gift permits the
Section to pay travel expenses to speakers, in particular from the government, who otherwise
could not participate in Section programs.

Programs

Section Chair Michael Mutek thanked Jennifer Douer and Michael Hordell for their hard
work in organizing the Spring educational program. The Annual meeting program is now
complete and includes very timely subjects for the Section membership.

Financial Report

Mark Colley reported on Section finances. He noted that the ABA is passing some
administrative costs to the Sections. The Section’s investment balance has pretty much followed
the financial markets. He commented that income from new publications and teleconferences is
important to the Section.

Federal Circuit Task Force

Michael Hordel reported that Chief Judge Paul Michel, U.S. Court of Appeals for the
Federal Circuit, is very interested in increasing communication with the Section. The Task Force
is looking for diverse representation and considering methods of responding to the Chief Judge’s
request.

Teleconference Programs

Teleconference programs were discussed. Section Chair Michael Mutek encouraged the
continued conversion of well-attended and well-received live Section and Section committee
programs into teleconference programs. David Innis reported that recent successful programs
included bid protest and compliance topics and that the committee is always looking for
additional teleconference ideas. The committee report is at Tab 30 of the Agenda Book. Hugh
Bell suggested that Yolanda Mohamed from the ABA staff provide teleconference training at the
Annual meeting in Chicago.




Federal Procurement Institute

Section Chair Mutek asked for the sense the Council as to whether to approach the
Federal Bar Association (FBA) about becoming a co-sponsor of the FPI. There was positive
response from the Council regarding this possibility of attracting additional participation,
particularly from government lawyers. Sharon Larkin will make initial contact with FBA.

Adjournment of Meeting

At 11:05 a.m. a motion was made and seconded to adjourn the meeting. The motion was
carried by unanimous voice vote.

Respectfully submitted,
Carol N. Park-Conroy

Secretary
Section of Public Contract Law
American Bar Association

# 85490
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I. Introduction

A.  The American Recovery and Reinvest ment Act (the
Recovery Act), signed on February 17, creates
significant opp ortunities to coniractors, grantees,
States, and local governments, but those opportunities
are accompanied by additional obliga tions beyond
what is normally required 1o d o business with the
federal government )
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1. Intreduction

1. The Recovay Act will fund massive spending on contracts and
grants:
a. 360 billion in contract dollars
b. %300 billion in grants
2. At the same tme, zli contracts and grants funded by the
Recovery Act come with tigher levels of
a. Trensparency: compieté and rapid public disclosure of
1) Contract performance
2) Job crestion and retention
b. Gversight
1) Whistkeblower rights
2) GAO and 16 audit access
£.  Buy American requirements for construction matenals

Way 16, 2009 ABA Seclion ol Publc Contract taw Counci Meeling 3
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I. Introduction

B. (OMB has published Interien Guidance for
implementation of the Recovery Act
1. OMB issued Initial Implementhg Guidance on Febnary 18,
2. Updated Implementing Guidance issued on April 3
3. Additional memo clarifying be guidance is expected in May.

May 16, 2005 ABA Seciion of Publc Conlract Law Council Meeling

1. Introduction

C. New regulations also have been issued to implement
the Act:

1, Contracts: Five sets of interim FAR provisionswith comments

due June 1-

a. Buy American Requirements for Construction Materials
b.  Whistleblower Protections

c. Publicizing Contract Actions

¢. Reporting Requirements

e, GAG/IG Access

2. Grants, Cooperative Agreements, and Loans: ew Z CFR Part
176, containing four sets of new award termswith comments
due on June 22 E .
2. Reporting and Registration Requiremenis
b, Buy American Requirement
<. Wage Rate Requirernents
d. Single Audit Information for Recipients of Recovery Act Funds

May 16, 2009 ABA Section of Public Contracl Law Council Me eling

I. Introduction

D. This presentation
1. Addresses the impact of the OMB Interin: Guidnce on
contractars, grantess, States and local goverrments
2. Describes each of the new regulations

May 16, 2008 ABA Seclion of Public Contracl Law Counci Meeling




II. OMB Recovery Act Guidance

A, Drafted as guidance to federal agencies that are
implementing the Recovery Act, but contains
information useful to state and local governments and
to contractors.

1. Divided into 7 sections:

General Information

b. - Agency Plans and Public Reporting

¢, Govermance, Risk Management, and Program Integrity

d. Budget Execution

e.  Grants and Cooperative Agreements

f. Confracts )

g. Loans and Loan Guarantees

14
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iI. OMB Recaveﬁ Act Guidance

B. “Unprecedented” Transparency
1. 0OMB's guidance anphasizes that the Recovery Act requires
timely and accurate reporting 1o achieve highdvel of
fransparency and acountability.
a. The OMB expects to “provide unprecedented transparency into
how and where Federal funds are spent.”
b. Recovery Act reparting will be separate from all other reporting of
results
¢. Nl Federal agency guidance must be Immediately posted on Lhe
agency’s Recovery Act web page.
d. Agencies will be providing weekly funding reports to the OMB.
e. States are supposed %o be given flaxibility In collecting and
transrnitting required informaticn

May 16, 2008 ABA Section of Publig Genract Law Council Meeling &

1I. OMB Recovery Act Guidance

2. WWW.recovery.qov
a, Recipients are responsible for reparting on funds used by
themsetves and by any sub-awardees.
b. 1Infgrmation to be posted on Recovery.gov
1) Contracts
4)  Contracts avarded
b} How prime conrac tar is using funds
€}  Subrontracts 3wa roed by prime
2} Grants
a)  Geants made
b} How the prime resipfent is using funds
©  Sub-zwards
c. Initial statutory reporting deadline: October 10, 2009
1} 10 days after the end of each calendar quarter thereafter

Hay 16. 2009 ABA Seclion of Publlic Cantract Law Council Mzeling ]




II. OMB Recovery Act Guidance

3. b creation repoting
a, Retipients of Recavery Act funds must report jobs created and
retatned for each project or activity
b. Must provide
1) ‘S)t?lgsipw" of the types of jobs oreated o retained in theUnited

2) Estimate of nusnber of jobstreated and retained
¢. Agencies could ask for additional information for oversight
4. National Emirgnmental Policy Ad reporting also required
a. Agencies must plan how to comply with energy efficiency and
green puilding requirements
S, All reports wil be made avaifable to the pulic almost
imrrediately on Recovery.gov or agency reovery websites.
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II. OMB Recovery Act Guidance

C. Focused Federal oversight of Recovery Act projects

1. Act created the Recovery Act Accountabily and Transparency
Board
a. Coordinates and conducts oversight of Federal spending under
the Act to prevent waste, fraud, and abuse
1) fotyetin place & of April Interim guidance, functions bein crried
out by OMB
b. Goals of the Board
1) Timcly spending of meonay in afair and reasonable manner
3) Emphasizing fired -price, Compelitive ¢on 1AL
2) Transparenty
3) Avoiding fraud, waste, and abuse
4y Avoiding defaysand cost overruns
5} Meaningful and measurable outcomes

May 16, 2000 ADA Section of Public Contracl Law Gouncil bt eling. h

II. OMB Recovery Act Guidance

2. Recovery Act funds willbe accounted for sparately, and
cannot be co-mingled with other funds

3. New regulations provide additionzl tools to theféderal
government that applyonly to Recovery Act funded projects
a. Whistieblower Protections
b, GAO/IG Access
€. Special Single Audit rights for grants, cooperative agreements

and loans

May 16, 2008 ABA Section of Public Gontract Eaw Council Mesling 12




1I. OMB Recovery Act Guidance

D. Special guidance for Recovery Act Contracts
1. Fixed-price contracts awarded on the basis ¢ competition wit

be the norm
a, Fixed-price contracts will be used “to the maximem extent
practicable™

1} For other than Mxed-price contracts, ageacles must assurethat all
akernalives have been considered and quaiified staff s available for
monitoring

b. Competition strongly encouraged

1) Agencies cannol engage it noncompetitive contracts unless fully

{ustified and safeguardsare in place

May 16, 2009 AHA Sexlion of Public Contract Law Council Meeting 13

II. OMB Recovery Act Guidance

2. Procurements should be structured to achieve oulcomes consistent
with goal of economic stimulus
3. Evaluation triteria should measure the likelizood of achievig meaningful
and reasurable outcomes
b, Special attention should be gven lo
1) Responsiatity determination s [o MALGaLE risk
2} Acquistion Hexibilities © o avoid delays in awarding contrec &
€. Conwract financing and deliverables should be set up 10 promoteconomic
stimulus goals
i} DMB suggests § ruCturing cont 7act line. terms To afle w invoicing and payments
based upon interdm and partial defiverables, milestones , and per tent-of-
compledon.
d.  Agescies are encouragal to actively oniter Recovery Act conltrads
3, Existing ID/IQ contracts may be used, but orders under existing
10/IQ) contracts must be reported as Recovery Act actions.

May 16 2009 ABA Seclion of Pubfic Gonlragt Law Councll Meeling 14

II. OMB Recovery Act Guidance

4. Existing FAR policy goals must 4ill be met

a. Davis-Bacon Act and Service Contract Act, apply ta contracts
using Recovery Act funds

b. Provide maximum practicable cpportunities for small business
participation .

¢. Purchases from procurement list maintzined by Committet for
Purchase Frem People Who Are Blind or Severely Disabled.

4. FAR Part 23 requirements for
1} envirenment, energy and waler efficiency
2} renewabie erergy technalogis
3) occupational safety, and
4) drug-free workplace

May 16 2609 ABA Section of Public Genlract Law Council Meeling : k]




II. OMB Recovery Act Guidance

5. Transparency requirements .

a. {hanges to the pre-solicitation and award notice process

1} Provide rationale for using other than fixedprice or competitive
approaches in fedbizopps.gov

2) fedbizopps.gov description ofsupplies and services that isclear and
unambiguous

3) Specal posting requirements far modifietions and orders under iagk
and delivery order contracts.

b. Agencies are directed to promote transparency o the maximum
extent practicable when consistent with national security interests
and restrictions on release of proprietary information or
infarmation covered under the Privacy Act.

May 16, 7009 ABA Seclion ol Public Contracl Law Councit Me sting L]

II. OMB Recovery Act Guidance

E. Spedial guidance for Recovery Act Grants and
Cocperative Agreements
1. Competition will be promoted to the maximumextent

practicable.
a. But limited competitions among existing high-performing projects
encouraged.

b Timeliness of award is important
2. Grant award criteria should measwe likefhocd of ceating and
preserving jobs
a. May favor applicants with demenstrated ability to deliver
programmatic result and accountability objectives of the Act.

3. Recovery Act funds may be used for ontinuation or renewal
of existing orants

a.  But supplementation cf funding on existing grants discouraged
because of the separate reporting and tracking requirements

May 16, 2009 ABA Szelion of Pybl: Contragd Law Councit Meeling 1?

iI. OMB Recovery Act Guidance

4. Transparency: Single Audit reports will be made publicty )
available on the iternet.

5, Oversight: OMB requires alding @ mandatory disclosure ciaue
to grants paraflel to the newFAR requirement.

May 16, 2009 AfA Section of Pubfic Conltacl Lawt Councd Meeling 18
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II. OMB Recovery Act Guidance

F. Special guidance for Loans and Loan Guarante es
1. For loans and guarantees OMB also enamurages
a. Competition
b. Performance measusing
¢ Accountability
2. Transparency: similar reporting requirements

3. Qversight: requires mandatory disclosue terms similar to
recently promulgated FAR provisions

May 16, 2009 ABA Seclion of Public Goniracl Law Council Meeting . 18

I1f. FAR Provisions

A.  Publicizing Contract Actions

1. Amends multiple FAR sections to implemant requirements
tinique to the Recovery Act for
a. posting of presolicitation notices.

b, announcing contract awards.

£ entering awards into the Federat Procurement Data System
(FPDS),

d. publickzing actions that are not fixed-price or competitive.

2. Requires pre-award publication of notice of oders under task
and delivesy contracts worth more than $25,00. FAR
5.704(a)(2).

3. Requires post-award publication for contrects, modifications,
or task or defivery orders ovr $500,000 desaibing “the
products and savices (including construction) that is ciear and
unambiguous to the general public.” FAR 5.78(a).

4. Reguires postaward publication of all actions hat are not
fixed-price or competitive, along wth rationale for doing so.
FAR 5.705(b).

May 16, 2009 ABA Seclion of Pubic Contrscl Law Council Meeling 20

I, FAR Provisions

B. Reporting Requirements

1. Introduces new FAR subpart 4.15 and new cotract clause
FAR 52.204-11.

2. Implements requirement for contrators who receive awards
or modifications funded in whale or in part ty the Recovery
Act to report quarterly on be use of the funds.
a. First report due on July 10, 2009, and then 10 days after the end

of the calendar year guarter.

3. Applies to all contracts funded by be Recovery Act, inchuding
a. Commercial item Contradts
b. Commercally Available Off-the-Sheif (COTS) item contradts
c. Centracts below the simplified acquisition threshold

May 16, 2008 ABA Stction of Public Gonlracl Law Councl Meeting 2




III. FAR Provisions

4. Required contents of quarterly repet (FAR 4.1500}:
a. The doliar amount of contractor inveices
b. The supplies delivered and services performed
£.  An assessment of the completion status of the work

d. An estimate of the number of jobs created and the number of
jobs retzined as a result of the Recovery Act funds

Hay 18, 2602 ABA Section of Public Contracl Law Gouncil Meeling =

III. FAR Provisions

e. Names and total compensation of each of the five most highly
compensated officers for the calendar year in which the contract
is awarded,. But under FAR 52.204-11(d)8}, this information is
only required if in the cantractor’s preceding fiscal year, the
Contractor received
1)} B0 peicent or more of its annual gross revenues from Federal

contracts (and subcontrack), loans, grants (and subgrants) and

coaperative agreements; and

£25,000,000 or mare in annuat gross revenues from Federal contradts

(and subcontracts), bans, grants (and subgrants) and cooperative

agreements; and

the public does not have accessto information atout the

compensation of the senior executives through peiedic reports fted

égger the Securities Exchange Act of B34 or the Internal Reveme
e
f.  Specific information on first-tier subcontractors.
1} ‘The information required for subcontracisover 425,000 will be Smilar
to what the prime contractor must report. FAR 52.204-11{d)10).

5. These reports will be made available to the piblic. FAR

52.204-11(b).

May 186, 2009 ABA Seclion of Pubilic Coniract Law Gouncil Meeling 23
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III. FAR Provisions

C. Whistleblower Protections

1. Introduces 8 new FAR 3.90 and new contract dause at FAR
52.203-15

2. Implements Recovery Act prohibitionagainst non-Federal
employers dischaging, demoting, or digriminaling against an
employee as a repiisal for disclosing certai covered
information to certain categories of Government officials or &
person with supervisory authority over the employee.
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III. FAR Provisions

a.  Covered information is defined extrermely broadly under FAR
3.907-1 as informnation that the employee reasonably believes is
1) evidence of gros mismenagemant of the contractor subcontract
-related to covered funds
2} gross naste of covered funds
3) asubstantial and specific danger to public health or skety related to
the implementation or use of overed funds
4) an abuse of autherity refated to the implementation or useof mvered
Funds, or
a violation of aw, rule, or reguiation related to an agencycontract
(including the competition for ornegotiztion of 3 contiact} awarded
or Issued relating 10 covered funds.

5
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I11. FAR Provisions

b. Covers disclosure to the following entities or their representatives

under FAR 3.907-2:

1) The Recovery ActAccountability and Transparency Bard.

2) An Inspector Generak

3) The Comptrofier General.

4) A meinber of Congress.

5} A State or Fedesal regulatory oflaw enforcement agency.

6) & person with superviscy authority over the employee or ach other
parkon worklag for the employer who has the authariy tn investigate,
distover, Or tferminate miscorduct.

7} A courtor grant jury.

8) The head of  Federal agency.

May 16, 2008 RBA Section of Pubtic Gentract Law Cowcil Meeling %

III. FAR Provisions

3. Procedures governing 8 whistleblower compiaint:

a. Employee may submit 2 detriled complaint to a contracting
officer or the Inspector General of the agency that awarded the
contract. FAR 3.907-2.

b. Investigation will be conducted by the IG. FAR 907-4.

1} IG has 150 days to complete investigation, but can also udaterally
grant a 180 day extension. ARRA § 1553(BX2)

2} Employee will be gven access 1o the IG's investigaion file. FAR S07-5

¢. Burden of proof on reprisal issue favors the employee.

1} To establish a reprisal, employee need only show that theemployee's
disciosure of inbrmation was "a contribuling facor” in the regrisal,
and this can be established by drcumstantiai evidence. FAR 98-6(a).

2) ' response, the confederal employer must show by dearnd
convincing evidence that it would have tken the reprisal acticnin the
absence of the dischasure.

May 16, 2009 ABA Section of Public Coniract Law Caunil Meeling n




ITI. FAR Provisions

d. Agency response to investigation. FAR 907-6
1) Within 30 dy6 after receiving report from 16, head ofthe agency
must determine whether there was a reprisal.
If the determnation is that there wasa reprisal, the agency hed
shall order the employer to do one or rore of the following:
a)  Abate the reprisal
b} Reinstate the ompioyee wi th back pay and compensatory damages
€} Pay the employee’s o5 15 and xpenses, induding attomey s fees and
3) Employer may appeal the order to the Court 4 Appeals
e. Employee may bring an acticn In District Court before a jury if the
agency head
1) denies reliet
2) has not made a determination within 210 dys of submissian of the
coemplaint to the 1G
3) decides not to i igate ordisc

2
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ITI. FAR Provisions

3. Applies to all contracts funded by be Recovery Act, includig
a.  Commercial item contracts
b, Commercially Avallable Off-the-Shell (COTS) item confracts
¢.  Coniracts below the simplified acquisition threshold

May 16, 2000 ABA Seclipn of Public Conllact Law Council Me eting F-:]

II1. FAR Provisions

D. GAO/IG Access
1. Amends FAR audi requirements and adds new alternate
clauses o standard FAR audit provisions.
2. Implements Recovery Act provisions expanding GAD ard 1G
audit sights
a. Agency IG is given the right to review concems raised by the
public regarding investments of funds under the Recovery Act.
& GAD and agency IG are given the right o review any records of
the centractor or subcontracior regarding transactions using
Recavery Act funds,
¢.  GAD and agency 1G are given the right to interview contractor
officers or employees concerning such transactions,

d.  GAD {but not agency IG) is given the right to interview
subcontractor emplayees.

May 16, 2005 ABA Section of Public Cordtact Law Gouncil Meefing E)

10



III. FAR Provisions

3. New audit rights appl to all contracts funded by the Recovery
Act, including .
a. Commercial item contracts
b. Cormmercially Available Off-the-Shelf {COTS) item contracts
¢. Contracts below the simplified acquisition threshold

May 15, 2009 ABA Section of Fublic Contract Law Souncil Meeling

II1. FAR Provisions

E. Buy American Requirements for Construction Materials

1, Introduces new FAR Subpart 25.6 and speific contract clauses
in FAR Part 52.22521 through -24 X

2. The Recovery Act prohibits the use of Recovery Act funds fo
any project for the construction, alteration, maintenance, or
repair of a public building or public work unless aif of the iron,
steel, and manufactured goods used in the project 3re
produced in the United States.

May 16, 2009 ABA Seclion of Public Genlract Law Countd Meeling 2

II1. FAR Provisions

a. "Public building ar pubiic work" is defined to mean "building ar
wark, the construction, prosecution, completion, or repair of
which * = * is carried on directly by autherity of, o with funds of,
a2 Federal agency to serve the interest of the general public
regardless of whether title thereof i in a Federal agency.” FAR

22401,

May 16, 2009 ABA Section of Public Contract Law Councd Meeling
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III. FAR Provisions

b. "l of the iren, steel, and manufactured goods used in the
project are produced in the United States™
1) Iron and steel are produced h the Linted States if 3ll manifacturing
processes take place in the Unied States, except metallurgical
prixesses involving refinement of steel additives. RR 25.602(a)2X1).
a)  Thereis no eed (00 U Componen T levet analysis normally req uired by
the Buy Amenican A for manufactured go  ods

For other manufactured goods, manuéciure of the construttion

material must occer in the United States. FAR2S.602{a)(2Xii}.

3) The new FAR provisions also 2pply the Buy American Actrules for
unmanufactured construction material, even though such material
was not addressed by the Receveryac.

a)  Unmanufacuced eonstructi on material is defined in b same way 35 Lthe
Buy American At FAR 25.802D).

2

May 16, 2009 ABA Section of Fublic Conhiact Law Gouncil Mealing 34

ITI. FAR Provisions

3. Trade agreements requiring equal treatment fo foreign
materials do apply under the Recovery Act.

a. If the construction conlract's estimated acquisition value is over
$7.443 million, and trade agreements apply, eligible construction
material from designated countries will be treated the same as
construction material preduced in the United States. FAR
25.602(c).

1) The Act's prohibition must be applied in a manner consistent wit
U.5. obligations under hternational agreements,

b, Applicability of trade agreenienls is based on FAR Subpart 25.4,
"Trade Agreements”

1) Except that designated tountries do not inclutk Caribbean Basin
Countrias,

May 16, 2009 ABA Section of Public Coitract Law Council Meeling s

III. FAR Provisions

4. The Act provides for waiver under three circurstances:

a. Nonavailability: fron, steel, or manufactured goods are not
produced in the United States in sufiicient and reasonably
available quantities and of a satisfactory quality. FAR
25.603(2)(1).

b. Unreasonable cost: Inclusion of iron, steel, or manufactured
goods produced in the United States will Increase the cost of the
contract by more than 25 percent. FAR 25.603{a)(2).

1) Cost adjustment: If the contracting dficer delermines that the
unreasonable cost exception applies, the contracting officer mus
evalvate the offer byadding to the ofered price~

2} 25 percent of the oiicred price for the entire project, ¥ o reign iron, steel,
ar other manufactned good 5. FAR 25.605{aX1}.

b) 6 percent of the valoe of fontign wimanutactired constructi — on materds!
induded in the aHer. FAR 26 605(2)(2).

<. Inconsistent with public interest: Applying the demestic
preference woufd be inconsistent with the public interest. FAR
25.603(2)(3). :

May 16, 2002 . ABA Section of Public Conbiact Law Counci Meeling k-3
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II1. FAR Provisions

5. When exception claimed, the agency must pulith a detaited
written justification in the Federal Register, 3 new requirement
not found inthe Buy American Act. FAR 25.60(b).

a.  Normally, the determination that an exception applies is made
befare award. FAR 25.604.
1) Ofemor may request such @ determination, FAR25.604(2).

a)  Heguest must lnclude detaited Justification 2nd market survey. F AR
52.325-31{c} .

b) May also subimit aliemate offers based onse of Toreign and dom estic
material, 10 av Gi6 tejection of the [ oreign aifer if he CO dete rmines thal
the mxceplion cocs no 1 apply. FAR 25.605(¢).

b. Postaward requests must explain wity the need for the. exception
was nol reasonable foreseeable before award. FAR 25.605.
1) i exception parmited atter award baed on unreasenable cost, e
contract must be modiflicd to add the 25%and 6% price penalites.

May 16, 2009 ABA Set tion of Public Conbiact Law Cauncil Mecling a7

111. FAR Provisions

6. Noncompliance: if CO determines that contractor made
unsuthorized use of fareign construction matefals, CO may do
one or more of the following:

& Determine that an exception applizs and modify the contract to
add the orice penalty. FAR 25.607(c){(1).

t. Require removal and replacement. FAR 25.607(c)(2).

c. Terminate the contract for default, seek suspension and
debarment, or refer the matter for criminal investigation. FAR
25.607(cH ).

Nay 16, 2009 ABA Seclion ol Public Cortract Law Councll Meeting 36

V. 2 CFR 176: Assistance Agreements Award Terms

A. Subpart A—Reporting and Registration Requirements
1. Equivalert to FAR interim rule on Reporting Requirements.

May 16, 2009 : ABA Seclion of fublic Conlract Law Gouncd Meeting 39
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IV. 2 CFR 176: Assistance Agreements Award Terms

B. Subpart B—Buy American Requirement

1. Equivalert to FAR interim rule on Buy American Requirements
for Censtruction Materials.

a. But does notinclude the 6% preference for domestic
unmanufactired materials, because the Buy American Act does
rot apply to grants or cooperative agreements.

2. Trade agreements exception only applies to gent recjpients
that are required to treat the goods and services of dggnated
countries the same as dorrestic goods and services, 2 CFR §
176.90(a).

a. 2 CFR Subpart B contains useful chart in Appendix that fists U.S.
States, Cther Sub-Federat Entities, and Qther Entities. Subject to
U.S. Obligations Under International Agreements. .

May 16, 2009 ABA Seclion of Public Contracl Law Gouncil Meeling <«

IV. 2 CFR 176: Assistance Agreements Award Terms

C. Subpart C—Wage Rate Requirements
1, Applies Davis-Bacon wage requirements to all bborers and
mechanics employed by contrators and submntractors on
contracts in excessof $2,000 for construction, alteration, or
repair,

Hiay 16, 2009 ABA Seclion of Publig Canlragt Law Gouncil Meeling Rt

IV. 2 CFR 176: Assistance Agreements Award Terms

D. Suvbpart D—Single Audit Information for Recipients of
Recovery Act Funds

1. Redpients required to maintain records that idntify
adequately the source and application of Reovery Act funds.

2. Recipients covered by the SingleAudit Adt Amendments of
1596 and OMB Circular A-133, "Audits of States, Local
Gevernments, and NenProfit Organizations" ajree to
separately identify expenditures using Recovery Act funds,

3. Recipients also agree to identify each subrecipient of Recavery
Act funds and require them to separately idenfy their own
Recavery Act expenditures.

May 16, 2002 ABA Section of Public Coniract Law Council Maeling 42
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IV. 2 CFR 176: Assistance Agreements Award Terms

E.  Omitted Terms
1. ‘Whistleblower Protections
a. 2 CFR Part 176 does not create a term for Whistleblower
Protection to paraliel the FAR clause, but the Recovery Act
provision requiring such protections clearly applies'tc both
contracts and grants. See ARRA § 1553(a).
2. IG Access
a. 2 CFR Part 176 does not create a term for [G Access Lo paralle!
the FAR clause on GAQ/IG access, but the Recovery Act
provisions requiring 1G access clearly apply to both contracts and
grants, See ARRA §§ 1514, 1515,
b. In contrast, the Recovery Act provision creating GAO access
applies only to contracts. ARRA § 902,

May 16 2005 ABA Section ol Publie Contracl Law Councid Me‘:\iﬂg a
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ATTACHMENT B

SPECIAL REPORT OF THE
IT PROCUREMENT COMMITTEE (STATE AND LOCAL)

ABA Section of Public Contract Law
Section Council Meeting

New Orleans, Louisiana
May 16, 2009

History

The IT Procurement Committee (State and Local) was formed in August of 2004. The mission
of the Commnittee is to provide a forum for education and the exchange of information relating to
state and local public contract issues associated with the acquisition of information technology.
The Committee monitors and reports on developments in information technology procurement,
including modernized procurement models, at the state and local levels.

Leadership

Co-Chairs Since the Inception of the Commutiee:

Anne M. Donohue
SRA International, Inc., Fairfax, Virginia.

Karen D. Walker
Holland & Knight LLP, Tallahassee, Florida.

Vice Chairs:

Cheryl McManus Burtzel
McGinnis, Lochridge & Kilgore, LLP, Austin, Texas

Angela M. Hinton,
City of Atlanta, Georgia

Richard Pennington
McKenna Long & Aldridge, LLP, Denver, Colorado

Membership

o Official roster of 40 members (an increase in 9 members since 2008 and an increase of 17
since 2007).

» Individuals who are not on the official roster have participated in Committee activities.



¢ Individuals who participate in the work of the Committee are from many different states:
Arizona, California, Colorado, Florida, Georgia, llinois, lowa, Maryland, Massachusetts
Minnesota, South Carolina, Tennessee, Texas, Virginia, Washington, D.C., and
Washington.

¢ Participants include individuals in private practice, in house counsel and government
attorneys.

Meetings

The Committee meets by teleconference the second Wednesday of every other month at 1:00
p.m. Eastern. An e-mail containing a teleconference number is sent each month to those
individuals who have expressed an interest in the Committee reminding them of the
teleconference. Minutes are distributed via e-mail following each teleconference.

In past years, the Committee met by teleconference on a monthly basis. However, to
accommodate schedules and increase teleconference meeting participation, we moved holding
our teleconference meetings every other month during the 2008-09 Bar year. This seems to have
helped with participation. :

The Committee also has met in person during ABA Annual Meetings and during the Section's
Spring Meeting.

* August 7, 2005 — In person meeting in conjunction with ABA Annual Meeting in
Chicago, Illinois.

* May 19, 2006 — In person meeting in conjunction with First Annual State and Local
Procurement Symposium in San Diego, California.

e May 18, 2007 — In person meeting in conjunction with Second Annual State and Local
Procurement Symposium in Nashville, Tennessee.

¢ August 11, 2007 — In person meeting in conjunction with the ABA Annual Meeting in
San Francisco, California.

e May 2, 2008 — In person meeting in conjunction with the Third Annual State and Local
Procurement Symposium in Austin, Texas.

e August 9, 2008 — In person in conjunctlon w1th the ABA Annual Meeting in New York,
New York.

Guest Speakers

o QOctober 2004 — Alan Chvotkin, Senior Vice President and Counsel for the Professional
Services Council.



November 2004 — Chris Tomlinson, Assistant CIO for Policy and General Counsel,
Georgia Technology Authority.

December 2004 — Joe Tasker, General Counsel and Senior Vice President for
Governmental Affairs, Information Technology Association of America.

March 2005 - Michael Sade, Director for Acquisition Management and Procurement
Executive in the Office of the Secretary, U.S. Department of Commerce.

September 2005 — Angela Hinton, Sr. Assistant City Attorney, City of Atlanta.
March 2006 — Vern Jones, Chief Procurement Officer, State of Alaska.
May 2006 - Michael K. Love, Senior Counsel with Computer Sciences Corporation.

June 2006 — Richard Pennington, Of Counsel, McKenna Long & Aldridge LLP and
former Director of Finance and Procurement, Colorado Department of Personnel &
Administration,

November 2006- Carl Mitchell, CEO of Virginia Economic Bridge, Inc.

-April 2007 — Dan Combs, President, Global Identity Solutions, LLC.,

7 July 11, 2007 — Gary Lambert, Vice President/Spend Management Solutions for CGI,
Inc.

September 12, 2007 — Rich Wyde, Owner, Garvey Schubert Barer, and Joe Figini, Vice
President and General Counsel, CGI Technologies and Solutions, Inc.

October 10, 2007 — Edward C. Gassman, Esq.
December 12, 2007 — Caren Braun, Managing Director, AH&T Insurance

September 10, 2008 — Arlinda McKeen, President of State Public Policy Group (28
representatives from NASPO participated in this teleconference!)

November 12, 2008 — Peter Carino, Purchasing Director, University of Massachusetts'
President's Office

January 14, 2009 — Keith McCook, Assistant General Counsel, South Carolina State
Budget & Control Board



Committee Sponsored CLE Teleconferences

e February 16, 2005 — "Competitive Purchasing Agreements — State and Local Government
Use of GSA Schedules for IT Procurements.”

Panelists

Fred Springer _
Florida Director of State Purchasing.

Roger Waldron
Director, Federal Supply Service of the General Services Administration.

Kim Welch
DL A Piper Rudnick.

Bob West _
Chief Information Security Officer, Department of Homeland Security.

Moderator

Anne M., Donohue
SRA International, Inc. and Co-Chair of I'T Procurement Commuittee (State
and Local).

e Qctober 26, 2005 — “Legislative Developments in Offshoring: Opportunity or Potential
Peril?"

Panelists

Jennifer L. Dauer
Attorney, Dipenbrock Harrison.

Ron Hira, Ph.D., P.E.
Author Quisourcing America and Assistant Professor of Public Policy,
Rochester Institute of Technology.

Bruce Josten .
Executive Vice President, Govermment Affairs, U.S. Chamber of
Commerce.

Joe Tasker
Senior Vice President for Government Affairs and General Counsel,

Information Technology Association of America.

- Moderator




Karen D. Walker

Holland & Knight LLP and Co-Chair of IT Procurement Committee (State
and Local).

October 25, 2006 - "Liability Allocation in Information Technology Contracts.”

Panelists

Hemant Pathak
Senior Attorney, Microsoft Corporation.

Richard Pennington
Of Counsel, McKenna Long & Aldridge LLP.

Richard S. Wyde
Partner, Garvey Shurbert Barer.

Moderator

Karen D. Walker
Holland & Knight LLP and Co-Chair of IT Procurement Committee (State
and Local).

Over 100 individuals participated in this CLE teleconference!

Examples of Topics Discussed by the Committee

Application of accessibility standards in Section 508 of the Rehabilitation Act at the state
and local levels.

Outsourcing and offshoring of IT projects.

Use by procurement officials of draft specifications provided by a particular vendor in
issuing a statement of work for a competitive procurement.

IT and telecommunications infrastructure needed to support "farm shoring” or "near
shoring" initiatives.

California's Alternative Bid Protest Pilot Project.
Contractor personnel in the battle space.

IT Procurement in Colorado.




The Real ID Act.
State legislative activity relating to IT procurement.

Contract issues (particularly limitation of liability, liquidated damages and intellectual
property) in IT procurement.

Enterprise Resource Planning procurements.

E&OQ insurance for IT companies.

Training the judiciary on government contracting.

Spend management.

The State of Iowa's study on contract terms and conditions.
Contracting of EDP project resources. -

Licensing commercial off-the-shelf software on a statewide basis.

Looking Toward the Future

Model Procurement Code Project. The Committee has started work on a project to draft
proposed amendments to the Model Procurement Code to incorporate purchasing
processes which use information technology for source selection, project delivery, and

" contract management, Angela Hinton is leading this effort for the Committee and Keith

McCook has agreed to assist. The Committee is currently looking for other individuals
interested in assisting Angela with this project. Due fo various demands on the time of
the individuals involved, this project has moved a little slower than initially anticipated.

NASPO IT Procurement Task Force. Keith McCook has been serving as the :
Committee's liaison to the NASPO IT Procurement Task Force which has been looking at
issues involving indemnification, intellectual property, limitation of 11ab111ty and
warranties in state government [T contracts.

Reaching Out to Other Committees. The Committee would like to have more interaction
with other committees within the Section. The Committee would like to hold one or
more joint teleconference meetings with at least one other Section committee.

Increasing Membership. An on-going goal of the Committee is to increase participation
in Committee activities. We also would like to have a more consistent base of
participants, The change to meeting by teleconference every other month has helped




increase participation. Also, we had terrific participation in our teleconference meeting
held during a NASPO meeting where attendees were able to dial in to our teleconference
meeting.

e Guest Speakers. One of the most valuable aspects of Committee participation is the
guest speaker program. We intend to look for new guest speakers on current topics of
interest. We would like to have guest speakers from a variety of state and local
jurisdictions.

"o CLE Teleconference — October 22, 2009. The Committee is planning a CLE
Teleconference to be held on October 22, 2009. The topic for the program will be
revenue recognition. We are in the process of lining up speakers for this teleconference.
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