
MINUTES

AMERICAN BAR ASSOCIATION

SECTION OF PUBLIC CONTRACT LAW
SPRING COUNCIL MEETING
San Diego, California
May 20, 2006

Wyndham San Diego at Emerald Plaza Hotel
Chair Robert Schaefer called the Spring Council Meeting to order at 8:38 a.m.  

Law Student Liaison

Section Chair Robert Schaefer began the Council Meeting with a special recognition of the Section’s Law Student Representative, Stephanie Magers.  Schaefer outlined the efforts of Magers on behalf of the Section during the past year, and presented her with a plaque in recognition of her achievements.

Minutes

The reading of the minutes of the Council Meeting at the Federal Procurement Institute in Annapolis, Maryland held on March 4, 2006, was waived upon motion by Patricia Wittie, seconded by Daniel Doogan, followed by another motion, properly seconded, to approve the minutes of that Council Meeting.  The minutes were approved by the Council’s unanimous voice vote.

Comment to the Acquisition Advisory Panel (Section 1423 Panel) To Provide for Equitable Payment of Interest
Chair Schaefer asked John Pachter to address the issue of equitable payment of interest. (The report is found in the Council Book at Tab 7, and the related May 15, 2006, Memorandum to Robert L. Schaefer from John S. Pachter entitled “Proposal for Reform of Interest Provisions” is included as Attachment A to these minutes.)  This proposal results from a presentation made at the Annapolis Council Meeting on March 4, 2006.  At that meeting, Alan Peterson made a presentation to the Council on the reform of interest provisions and discussed a statement provided to the Section 1423 Panel.  (The Statement to the Section 1423 Panel entitled “The Need for Regulatory and Statutory Reform to Provide for More Equitable Payment of Interest in Disputes, Claims and Similar Situations” is at Tab 8 of the Council Book for the March 4, 2006, Annapolis Council Meeting.) After the Peterson presentation in Annapolis, Chair Schaefer asked Pachter, Stanley Dees, and Tony Dattilo to assist in formulating a recommendation with the Contract Claims and Disputes Resolution Committee that would be submitted to the Section’s Council. Pachter and Tom Patrick explained the proposal for reform of interest provisions, which resulted from that effort.

The Council then discussed the proposal.  Allan Joseph brought up issues with prejudgment interest and parity.  Joseph felt that the proposal for reform is too broad.  Pat Wittie said that the report was too broad, and she outlined her concerns.  Holly Svetz mentioned that in complex cases, this proposal may result in a greater need for support by financial consultants.

Tom Patrick mentioned that the proposal was drafted to give contractors flexibility. Sandy Hoe said that he favors the simplicity of the current Contract Disputes Act (CDA) certification date as a common date for triggering accrual of interest.  Richard Rector favors the concept of parity, but had issues with compounding.  He mentioned that a “bright line” makes sense, but should apply both ways.  Patrick said that he does not like the “bright line” test because it ignores economic reality.  With respect to compounding, Patrick said that compounding is a reality of life, and is a component of damages.

Chair Schaefer added that the concept of parity is important, and solicited further comments.  Sandy Hoe inquired into the goal of this proposal.  Pachter said the proposal would go to the Section 1423 Panel, and beyond that the issue could be considered by Congress.  The Council discussed the Section 1423 Panel schedule, which includes meetings through August.  Patrick said that his sense is that the Panel and its Commercial Practices Working Group would be hard pressed to consider this proposal before the Panel’s extended authorization period expired. 

Peter Balch mentioned that the Council appears to agree with the concept of parity, but has issues with the details. Chair Schaefer said that even if the Panel does not directly address this issue, the equitable interest proposal would still be in the Panel’s working papers and would reflect the work of the Section on this substantive issue.  Allan Joseph said that the Section requires blanket authority to comment to the Section 1423 Panel.  Patricia Wittie said that there are several discrete elements of the proposal, and the Council can give guidance to the Committee on the elements of the proposal so that the Committee can revise its proposal.  Chair Schaefer said that the time required for a full analysis of revisions by the Council, and then obtaining Blanket Authority approval from the ABA may prevent submittal to the Section 1423 Panel because the record may be closed.  As a result, the Section should focus on a submission to the 1423 Panel, and then the Section could examine a legislative approach.  Patrick responded saying that a response to the Section 1423 Panel is important, and the Committee is prepared to go forward with whatever path is chosen by the Section in order to facilitate a change.  Pachter said that an option is to prepare a report to the Panel suggesting that there are inequities that should be addressed because of the impact of the current CDA “bright line” test and economic realities.  Hugh Bell said that we need to keep in mind that claim preparation costs are recoverable, which may be equivalent to interest costs, and there may be difficulties to determine when a claim accrues.  Allan Joseph suggested that the Section come up with a position, and if it does not get submitted to the Section 1423 Panel, we need to accept that.  Norm Thorpe said the proposal is in the form of a legislative change, but we have not discussed political realities.  Thorpe felt that it is important to get the work product into the Section 1423 Panel.  

After the discussion, Chair Schaefer asked that the Committee revise the proposal consistent with the Council’s discussion. 

Section Bylaw Amendments
Michael Hordell addressed two amendments to the Section Bylaws.  These amendments add a second Section delegate and conform the age of a “young lawyer” to 36 years.  (The Amendments are found at Tab 2 of the Council Book.) Acceptance was moved by Paul Haseman and seconded by Hugh Bell.  By unanimous vote, the Section approved these amendments.  

State and Local Procurement Institute

Donald Featherstun discussed the actions taken to present the first State and Local Procurement Institute.  This Institute was deemed a success, and Featherstun said that a key was the selection of good moderators. The program co-chairs ensured that moderators were selected from across the country, and efforts were made to broadly distribute and post information on the Institute.  Featherstun outlined the lessons learned in preparing for and conducting this Institute.  For next year, Featherstun recommended that the Section contact industry groups earlier in order to ensure participation.  The conclusion is that there is a market for a State and Local Procurement Institute, and this market may be important to the future of the Public Contract Law Section.

Principle of Professionalism in Public Procurement

Karen Manos presented the draft Principle of Professionalism in Public Procurement.  (The Principle is found at Tab 4 of the Council Book.)  Pat Wittie said that it might be useful to include some words indicating that there is a particularly high standard of professionalism required for public procurement because the process involves the expenditure of taxpayers’ money. The formatting of the Principle was discussed. The Council’s sense is that the Principle should be reformatted in the form required for submittal to the American Bar Association for adoption as ABA policy.  Manos requested that the Council’s vote on this Principle be deferred to the next Council Meeting in order to allow participation of other Council members in the Council’s consideration and vote on this Principle of Professionalism.

Public Contract Law Guest Lecturer

Paul Haseman addressed the Public Contract Law Guest Lecturer Law School Contracts Course Class Outline.  (The Outline is found at Tab 5 of the Council Book.)  Michael Hordell asked whether the Council should implement this guest lecturer program with our San Antonio program.  Haseman said that the intent of the outline drafters is to provide any public contract law attorney with a resource to use in discussing our area of the law.  Jennifer Dauer commented that this outline is a great resource, and supported Hordell’s idea to coordinate our programs with such presentations.  Paul Dauer suggested that this outline be deemed a “model” and that the Council distribute this outline to law professors.  Daniel Doogan commended Haseman and his team for this effort.  Marilyn Neforas noted the use of acronyms in the outline and suggested a glossary.  Norm Thorpe suggested that presentations include the availability of Section membership applications.  

Chair Schaefer moved the adoption of the outline and attached material and, further, the placement of this material on the Section’s Website, subject to the addition of state and local information discussed during the Council Meeting, and a glossary of the acronyms used in the outline and material.  This motion was approved by the Council.  Then, Daniel Doogan moved the referral of this outline and material to the membership committee to determine how best o use this material.  This motion was seconded by Patricia Wittie, and approved by vote of the Council.  

Committee Name Change – “Battle Space and Contingency Procurements”

The Council discussed the change of the name of the current Contractors in the Battle Space committee and a change in its mission statement to address contingency procurements necessary in response to emergency situations such as Hurricane Katrina.  Hugh Bell moved and Michael Hordell seconded the name change and mission statement change in accordance with Article IV, Section VI of the Section’s Bylaws, and the Council by unanimous vote approved this action.
Presumption of Good Faith
Chair Schaefer asked Stuart Nibley to address the work done by the Contract Claims and Disputes Committee regarding the presumption of good faith that some judicial decisions have applied to government employee conduct in a contractual environment.  (The Memorandum to the Council from the Contract Claims and Disputes Committee is found at Tab 3 of the Council Book.)  The Council discussed this issue during the Annapolis Council Meeting, and voted at that time to send the issue back to the Committee for further consideration.  Patricia Wittie moved the adoption of this principle and the report, as well as transmittal of the report to the Section 1423 Panel.  Paul Haseman seconded the motion, and the Council approved.  Jeri Somers, Judge, Department of Transportation Board of Contract Appeals, and co-chair of the Committee, did not participate in this matter after the discussion of this issue by the Committee, and did not participate in the drafting of the report nor vote on its acceptance in the Committee or as a member of the Section’s Council.  Finally, the Council thanked Nibley for his efforts on this issue. To clarify the vote, discussion confirmed that the intent is that the report will go to the Section 1423 once blanket authority is received.  Separately, approval will be sought on the principle.

BCA Practice Working Group – Questionnaire/Survey 

Chair Schaefer asked Stuart Nibley to discuss the Board of Contract Appeals Questionnaire/Survey prepared by the Public Contract Law Section BCA Working Group, which Nibley chairs.  (The Questionnaire/Survey is included as Attachment B to these Minutes.) Nibley explained that this survey will go out into the broad public contracting community in order to solicit input on factors considered in a determination to go before the Board. 

After the presentation by Nibley, the Chair solicited and received a motion from Peter Balch to approve the publication of the survey, which was properly seconded.  Jennifer Dauer questioned the size of the survey, and other comments and suggestions were made by Council members in an attempt to improve the response rate to the survey. The Council approved the publication of the survey.  Next, Paul Haseman moved the appropriation of up to $250 dollars for the survey, which was seconded by Daniel Doogan and approved by the Council.

State and Local Division Committees and Issues

Jennifer Dauer summarized the work of State and Local Division Committees and the issues being addressed by this Division.  Dauer mentioned the work of the State Law Database Committee, the appointment of State Chairs, the work of the State and Local Information Technology Committee, and the use of the Model Procurement Code as a resource.  She also addressed outreach activities as well as a bid protest white paper, and asked the Council for its sense on the value of updating the Model Procurement Code to address IT issues.  The Council expressed its support of this effort to update the MPC.  

Sponsorship Program Update
Chair Schaefer asked Patricia Meagher to discuss sponsorship efforts and opportunities, and Meagher expressed thanks for the sponsorship of the State and Local Procurement Institute.  She expressed the Section’s gratitude to its Gold sponsor, Rimkus; Silver sponsors, Moss-Adams and Navigant; and Bronze sponsors, FTI and Shutts & Bowen.  

Budget Officer Report
A summary of the financial report prepared by Carol Park-Conroy, the Section budget officer, was delivered to the Council by Michael Mutek, who said that the Section’s financial report indicates sufficient funds for known liabilities, as well as adequate reserves for contingent liabilities. Current FY revenues exceed the current FY expenses. (The financial report is at Tab 32 of the Council Book.)   

State and Local Procurement Institute Success
Chair Schaefer thanked Section Director Marilyn Neforas and Section Assistant Ernestine Leibas, for their efforts, which contributed to the success of the State and Local Procurement Institute.  He also noted the excellent work of the co-chairs of the State and Local Procurement Institute, Paul Dauer and Donald Featherstun.

Peterson Charitable Foundation Contribution
The Public Contract Law Section has received a generous $15,000 contribution from the Alan and Mildred Peterson Charitable Foundation.  Chair Schaefer has sent a letter to Allan and Mildred Peterson thanking them for their support of the Section.  (The letter is at Tab 15 of the Council Book.)
Request for Approval to Create the Public Contract Law Section Fellows’ Spirit of Leadership Award

Chair Schaefer said that the Section of Public Contract Law, subject to Council approval, is requesting that the Board of Governors approve the creation of the Public Contract Law Section Fellows’ Spirit of Leadership Award, as outlined in his Memorandum dated May 12, 2006. (The Memorandum is included as Attachment C to these minutes.)  Upon motion properly made, seconded and approved, the Section approved the creation of this award as proposed and the letter requesting that the Board of Governors approve this Spirit of Leadership Award.

Model Procurement Code

Chair Schaefer pointed out that the republication of the 2000 Model Procurement Code is available and, as an added feature, it has a CD of the recommended Regulations attached at the back of the booklet.  The booklet and CD are available to governmental units without charge, except for the shipping charge.

Apology

Chair Schaefer apologized to the Country Music Hall of Fame and Museum, located in Nashville, for announcing at yesterday’s program that the Rock and Roll Hall of Fame and Museum, actually located in Cleveland, was in Nashville.  He has received numerous corrections for his statement.  The Chair then added that he welcomes everyone to come to the Second Annual State and Local Symposium next year, which will be held in Nashville, as the best way to prove the error of his ways.
Adjournment

At 12:07 p.m., upon motion properly made, seconded and approved, Chair Schaefer adjourned the meeting.

____________________________

Michael W. Mutek

Secretary

Section of Public Contract Law

American Bar Association
Attachments:  

A. May 15, 2006, Memorandum to Robert L. Schaefer, Chair, Section of Public Contract Law, from John S. Pachter, entitled “Proposal for Reform of Interest Provisions”
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