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SUMMARY:  This session of the International Law Section will address recent international developments in ocean policy of interest to practicing American Lawyers.  Considerable attention has been devoted by the Executive and Legislative Branches of the U.S. Government to ocean policy as a result of the report of the U.S. Commission on Ocean Policy (2004).  Efforts to implement the recommendations of the Commission are underway, led by the White House Council on Environmental Quality and the responsible committees of the United States Congress.  President George W. Bush recently requested that the United States Senate move to ratify the United Nations Law of the Sea Treaty, which has been pending since 1994.


This session will address a number of areas of ocean policy, including international fisheries, vessel environmental protection, and ocean zoning, among others.  This outline was prepared by the Chairman of the session, James P. Walsh, a partner in the San Francisco Office of Davis Wright Tremaine LLP.
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II.
LAW OF THE SEA


A.
President Bush requested Senate ratification of the U.N. LOS Treaty on 



May 15, 2007.  Senate is yet to act on the Treaty.


B.
Op-Ed Article by Ambassador John D. Negroponte, Deputy Secretary of State 


and Gordon England, Deputy Secretary of Defense, The Washington Times, June 


13, 2007.  The authors argue that ratification of the Treaty is consistent with the 


foreign and military policies of the United States.


C.
Does the U.N. LOS Treaty have any legal force in the United States?  In United 


States v. Best, 304 F.3d 308 (3rd Cir. 2002), the court considered whether the 


seizure of a Brazilian vessel outside U.S. territorial waters was a violation of 


international law, given that the U.S. Coast Guard seized the vessel without first 


seeking Brazil’s consent to the arrest and seizure. The Defendants had been 


charged with conspiracy to bring illegal aliens into the U.S.  In its opinion, the 


Court noted that, because the U.N. LOS Treaty had not been ratified by the 


Senate, it did not have the force of law.  However, it can be argued that most of 


the principles in the Treaty are now customary international law binding on the 


United States because of signature and the Presidential request for ratification.  


See United States v. Kun Yun Jho, 465 F.Supp.2d 618,624-626 and 629-632 


(E.D.Tex. 2006).


D.
Report of the Secretary General to the General Assembly, “Oceans and Law of 


the Sea,” 12 March 2007. This 100-page Report summarizes the status of the 


treaty and related developments in the U.N. and its related organizations and 


summarizes many of today’s salient ocean policy issues.  Of particular interest is 


the debate over the control of access to genetic material in the ocean and the role 


of the oceans in climate change issues.


E.
The U.N. conducts what is called an Open-ended Informal Consultative Process 


on Oceans and Law of the Sea and held its Eight Meeting on 25-29, 2007.  See 


http://www.un.org/Depts/los/consultative__process/htm.  This site has 



background material on several important issues, particularly the issue of 



“bioprospecting” in areas outside national jurisdiction.

III.
LIVING MARINE RESOURCES


A.
The international features of the Magnuson-Stevens Fishery Conservation and 


Management Act Reauthorization of 2006.



1.
Title V:  International Provisions:  international monitoring and 




compliance; illegal, unreported, and unregulated fishing; etc.



2.
Pacific Halibut Act; Atlantic Tuna Conventions Act; North Pacific 




Fisheries Convention; and Pacific Whiting.


B.
Implementation of Western and Central Pacific Fisheries Convention:  the South 


Pacific Tuna Treaty.


C.
Endangered species, marine mammals, and bird protection: on-going programs.


D.
The phenomenon of “sustainable fishing” campaigns by private groups, such as 


the Marine Stewardship Council.  Campaigns have been active with respect to 


swordfish, Chilean sea bass, and other fishery resources that are also highly 


regulated.  How do these public campaigns relate to government regulation of 


fisheries?

IV.
OCEAN ZONING


A.
Marine Protected Areas:  a new theme.  What are MPAs and how do they relate to 

other forms of ocean management, such as fish harvest restrictions? The 



Presidential creation of a Hawaiian Marine Protected Area.


B.
Protecting Coral Reefs:  International Initiatives.  NOAA’s has proposed to 


reauthorize the Coral Reef Conservation Act of 2000 with an extensive new bill.  


See http://www.coralreef.noaa.gov.


C.
Ship transit lanes and protection of whales.  As of July 1, 2007, shipping lanes 


into Boston Harbor will be moved to the northeast and narrowed to avoid waters 


with relatively high concentrations of whales.  This regulatory change required 


approval of the International Maritime Organization.  NOAA’s navigational 


charts have been updated to reflect the change in lanes.


D.
Other forms of ocean zoning, such as no-drilling areas, bans on shipping, 



restrictions on discharges from vessels, such as cruise ships.

V.
VESSEL POLLUTION


A.
Invasive species and the Clean Water Act.  Stepped up regulation because of 


release of ballast water in coastal waters is underway.  See the Coast Guard’s 


ballast water management website at http://www.uscg.mil/hq/gm/mso/bwm.htm.  


The Environmental Protection Agency’s website is at 





http://www.epa.gov/owow/invasive_species/bal_links.html. New regulations 


under the Clean Water Act have been ordered by a Federal District Court in San 


Francisco.  See 72 Fed. Reg. 34241-34249 (June 21, 2007).


B.
World shipping activity is increasing such the California Air Resources Board 


estimates that air pollution from ships will represent 20-26 percent of the total 


pollution in Los Angeles by 2020. See 







http://www.arb.ca.gov/ports/marinevess.htm.  California has proposed regulating 


vessels entering its ports at a point 24 miles offshore. Recently, the World 



Shipping Council supported a U.S. effort to reduce particulate matter and sulfur 


and nitrous oxide emissions through a combination of new fuel standards and new 

engine system standards.  See http://www.worldshipping.org/iss_11e.html.  The 


proposal is being discussed at the IMO in London, as part of the on-going 



discussions under the MARPOL Treaty.   On June 13, 2007, various 



environmental groups gave a 60-day notice of intent to sue under the Clean Air 


Act citing EPA’s failure to meet a deadline for emission standards for large 


marine diesel engines.


C.
The legal/policy issues are those relating to the regulation of foreign-flag vessels 


by an international body, the federal government, a state, or local authority.  


In the oil pollution prevention arena, the most recent discussion of these issues is 


found in United States v. Locke, 529 U.S. 89 (2000).  By and large, the argument 


for action is that the law needs to force technological change; the opposition 


argues that the technology is not ready yet.  However, recognition of the reality of 

climate change and growth in world trade on ships has spurred action at all levels.

VI.
CONGRESSIONAL ACTIVITY


A.
Efforts to implement the Ocean Policy Commission recommendations.


B.
Marine Aquaculture.


C.
Ocean Science and Research.


D.
Regulation of Pollution from Ships.


E.
Ocean energy:  wind and currents.


F.
Climate Change.


G.
Other legislative priorities.

*

*

*
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