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UNIFORM CHILD-CUSTODY JURISDICTION


AND ENFORCEMENT ACT (1997)

[ARTICLE] 1


 GENERAL PROVISIONS
SECTION 101.  SHORT TITLE.  This [Act] may be cited as the Uniform Child-Custody Jurisdiction and Enforcement Act.


Comment

Section 1 of the UCCJA was a statement of the purposes of the Act.  Although extensively cited by courts, it was eliminated because Uniform Acts no longer contain such a section.  Nonetheless, this Act should be interpreted according to its purposes which are to:

(1)  Avoid jurisdictional competition and conflict with courts of other States in matters of child custody which have in the past resulted in the shifting of children from State to State with harmful effects on their well-being;

(2)  Promote cooperation with the courts of other States to the end that a custody decree is rendered in that State which can best decide the case in the interest of the child;

(3)  Discourage the use of the interstate system for continuing controversies over child custody;

(4)  Deter abductions of children;

(5)  Avoid relitigation of custody decisions of other States in this State;

(6)  Facilitate the enforcement of custody decrees of other States;

SECTION 102.  DEFINITIONS.  In this [Act]:

(1)  “Abandoned” means left without provision for reasonable and necessary care or supervision.

(2)  “Child” means an individual who has not attained 18 years of age.

(3)  “Child-custody determination” means a judgment, decree, or other order of a court providing for the legal custody, physical custody, or visitation with respect to a child.  The term includes a permanent, temporary, initial, and modification order.  The term does not include an order relating to child support or other monetary obligation of an individual.

(4)  “Child-custody proceeding” means a proceeding in which legal custody, physical custody, or visitation with respect to a child is an issue.  The term includes a proceeding for divorce, separation, neglect, abuse, dependency, guardianship, paternity, termination of parental rights, and protection from domestic violence, in which the issue may appear.  The term does not include a proceeding involving juvenile delinquency, contractual emancipation, or enforcement under [Article] 3.

(5)  “Commencement” means the filing of the first pleading in a proceeding.

(6)  “Court” means an entity authorized under the law of a State to establish, enforce, or modify a child-custody determination.

(7)  “Home State” means the State in which a child lived with a parent or a person acting as a parent for at least six consecutive months immediately before the commencement of a child-custody proceeding.  In the case of a child less than six months of age, the term means the State in which the child lived from birth with any of the persons mentioned.  A period of temporary absence of any of the mentioned persons is part of the period.

(8)  “Initial determination” means the first child-custody determination concerning a particular child.

(9)  “Issuing court” means the court that makes a child-custody determination for which enforcement is sought under this [Act].

(10)  “Issuing State” means the State in which a child-custody determination is made.

(11)  “Modification” means a child-custody determination that changes, replaces, supersedes, or is otherwise made after a previous determination concerning the same child, whether or not it is made by the court that made the previous determination.

(12)  “Person” means an individual, corporation, business trust, estate, trust, partnership, limited liability company, association, joint venture, government; governmental subdivision, agency, or instrumentality; public corporation; or any other legal or commercial entity.

(13)  “Person acting as a parent” means a person, other than a parent, who:

(A) has physical custody of the child or has had physical custody for a period of six consecutive months, including any temporary absence, within one year immediately before the commencement of a child-custody proceeding; and

(B) has been awarded legal custody by a court or claims a right to legal custody under the law of this State.

(14)  “Physical custody” means the physical care and supervision of a child.

(15)  “State” means a State of the United States, the District of Columbia, Puerto Rico, the United States Virgin Islands, or any territory or insular possession subject to the jurisdiction of the United States.

[(16)  “Tribe” means an Indian tribe or band, or Alaskan Native village, which is recognized by federal law or formally acknowledged by a State.]

(17)  “Warrant” means an order issued by a court authorizing law enforcement officers to take physical custody of a child.


Comment

The UCCJA did not contain a definition of “child.”  The definition here is taken from the PKPA.

The definition of “child-custody determination” now closely tracks the PKPA definition.  It encompasses any judgment, decree or other order which provides for the custody of, or visitation with, a child, regardless of local terminology, including such labels as “managing conservatorship” or “parenting plan.”

The definition of “child-custody proceeding” has been expanded from the comparable definition in the UCCJA.  These listed proceedings have generally been determined to be the type of proceeding to which the UCCJA and PKPA are applicable.  The list of examples removes any controversy about the types of proceedings where a custody determination can occur.  Proceedings that affect access to the child are subject to this Act.  The inclusion of proceedings related to protection from domestic violence is necessary because in some States domestic violence proceedings may affect custody of and visitation with a child.  Juvenile delinquency or proceedings to confer contractual rights are not “custody proceedings” because they do not relate to civil aspects of access to a child.  While a determination of paternity is covered under the Uniform Interstate Family Support Act, the custody and visitation aspects of paternity cases are custody proceedings.  Cases involving the Hague Convention on the Civil Aspects of International Child Abduction have not been included at this point because custody of the child is not determined in a proceeding under the International Child Abductions Remedies Act.  Those proceedings are specially included in the Article 3 enforcement process.

“Commencement” has been included in the definitions as a replacement for the term “pending” found in the UCCJA.  Its inclusion simplifies some of the simultaneous proceedings provisions of this Act.

The definition of “home State” has been reworded slightly.  No substantive change is intended from the UCCJA.

The term “issuing State” is borrowed from UIFSA.  In UIFSA, it refers to the court that issued the support or parentage order.  Here, it refers to the State, or the court, which made the custody determination that is sought to be enforced.  It is used primarily in Article 3.

The term “person” has been added to ensure that the provisions of this Act apply when the State is the moving party in a custody proceeding or has legal custody of a child.  The definition of “person” is the one that is mandated for all Uniform Acts.

The term “person acting as a parent” has been slightly redefined.  It has been broadened from the definition in the UCCJA to include a person who has acted as a parent for a significant period of time prior to the filing of the custody proceeding as well as a person who currently has physical custody of the child.  In addition, a person acting as a parent must either have legal custody or claim a right to legal custody under the law of this State.  The reference to the law of this State means that a court determines the issue of whether someone is a “person acting as a parent” under its own law.  This reaffirms the traditional view that a court in a child custody case applies its own substantive law.  The court does not have to undertake a choice-of-law analysis to determine whether the individual who is claiming to be a person acting as a parent has standing to seek custody of the child.

The definition of “tribe” is the one mandated for use in Uniform Acts.  Should a State choose to apply this Act to tribal adjudications, this definition should be enacted as well as the entirety of Section 104.

The term “contestant” as has been omitted from this revision.  It was defined in the UCCJA § 2(1) as “a person, including a parent, who claims a right to custody or visitation rights with respect to a child.”  It seems to have served little purpose over the years, and whatever function it once had has been subsumed by state laws on who has standing to seek custody of or visitation with a child.  In addition UCCJA § 2(5) of the which defined “decree” and “custody decree” has been eliminated as duplicative of the definition of “custody determination.”


[ARTICLE] 2


 JURISDICTION
SECTION 201.  INITIAL CHILD-CUSTODY JURISDICTION.
(a)  Except as otherwise provided in Section 204, a court of this State has jurisdiction to make an initial child-custody determination only if:

(1) this State is the home State of the child on the date of the commencement of the proceeding, or was the home State of the child within six months before the commencement of the proceeding and the child is absent from this State but a parent or person acting as a parent continues to live in this State;

(2) a court of another State does not have jurisdiction under paragraph (1), or a court of the home State of the child has declined to exercise jurisdiction on the ground that this State is the more appropriate forum under Section 207 or 208, and:

(A) the child and the child’s parents, or the child and at least one parent or a person acting as a parent, have a significant connection with this State other than mere physical presence; and

(B) substantial evidence is available in this State concerning the child’s care, protection, training, and personal relationships;

(3) all courts having jurisdiction under paragraph (1) or (2) have declined to exercise jurisdiction on the ground that a court of this State is the more appropriate forum to determine the custody of the child under Section 207 or 208; or

(4) no court of any other State would have jurisdiction under the criteria specified in paragraph (1), (2), or (3).

(b)  Subsection (a) is the exclusive jurisdictional basis for making a child-custody determination by a court of this State.

(c)  Physical presence of, or personal jurisdiction over, a party or a child is not necessary or sufficient to make a child-custody determination.


Comment

This section provides mandatory jurisdictional rules for the original child custody proceeding.  It generally continues the provisions of the UCCJA § 3.  However, there have been a number of changes to the jurisdictional bases.

1.  Home State Jurisdiction.  The jurisdiction of the home State has been prioritized over other jurisdictional bases.  Section 3 of the UCCJA provided four independent and concurrent bases of jurisdiction.  The PKPA provides that full faith and credit can only be given to an initial custody determination of a “significant connection” State when there is no home State.  This Act prioritizes home state jurisdiction in the same manner as the PKPA thereby eliminating any potential conflict between the two acts.

The six-month extended home state provision of subsection (a)(1) has been modified slightly from the UCCJA.  The UCCJA provided that home state jurisdiction continued for six months when the child had been removed by a person seeking the child’s custody or for other reasons and a parent or a person acting as a parent continues to reside in the home State.  Under this Act, it is no longer necessary to determine why the child has been removed.  The only inquiry relates to the status of the person left behind.  This change provides a slightly more refined home state standard than the UCCJA or the PKPA, which also requires a determination that the child has been removed “by a contestant or for other reasons.”  The scope of the PKPA’s provision is theoretically narrower than this Act.  However, the phrase “or for other reasons” covers most fact situations where the child is not in the home State and, therefore, the difference has no substantive effect.

In another sense, the six-month extended home state jurisdiction provision is this Act is narrower than the comparable provision in the PKPA.  The PKPA’s definition of extended home State is more expansive because it applies whenever a “contestant” remains in the home State.  That class of individuals has been eliminated in this Act.  This Act retains the original UCCJA classification of “parent or person acting as parent” to define who must remain for a State to exercise the six-month extended home state jurisdiction.  This eliminates the undesirable jurisdictional determinations which would occur as a result of differing state substantive laws on visitation involving grandparents and others.  For example, if State A’s law provided that grandparents could obtain visitation with a child after the death of one of the parents, then the grandparents, who would be considered “contestants” under the PKPA, could file a proceeding within six months after the remaining parent moved and have the case heard in State A.  However, if State A did not provide that grandparents could seek visitation under such circumstances, the grandparents would not be considered “contestants” and State B where the child acquired a new home State would provide the only forum.  This Act bases jurisdiction on the parent and child or person acting as a parent and child relationship without regard to grandparents or other potential seekers of custody or visitation.  There is no conflict with the broader provision of the PKPA.  The PKPA in § (c)(1) authorizes States to narrow the scope of their jurisdiction.

2.  Significant connection jurisdiction.  This jurisdictional basis has been amended in four particulars from the UCCJA.  First, the “best interest” language of the UCCJA has been eliminated.  This phrase tended to create confusion between the jurisdictional issue and the substantive custody determination.  Since the language was not necessary for the jurisdictional issue, it has been removed.

Second, the UCCJA based jurisdiction on the presence of a significant connection between the child and the child’s parents or the child and at least one contestant.  This Act requires that the significant connections be between the child, the child’s parents or the child and a person acting as a parent.

Third, a significant connection State may assume jurisdiction only when there is no home State or when the home State decides that the significant connection State would be a more appropriate forum under Section 207 or 208.  Fourth, the determination of significant connections has been changed to eliminate the language of “present or future care.”  The jurisdictional determination should be made by determining whether there is sufficient evidence in the State for the court to make an informed custody determination.  That evidence might relate to the past as well as to the “present or future.”

Emergency jurisdiction has been moved to a separate section.  This is to make it clear that the power to protect a child in crisis does not include the power to enter a permanent order for that child except as provided by that section.

Paragraph (a)(3) provides for jurisdiction when all States with jurisdiction under paragraphs (a)(1) and (2) determine that this State is a more appropriate forum.  The determination would have to be made by all States with jurisdiction under subsection (a)(1) and (2).  Jurisdiction would not exist under this paragraph because the home State determined it is a more appropriate place to hear the case if there is another State that could exercise significant connection jurisdiction under subsection (a)(2).

Paragraph (a)(4) retains the concept of jurisdiction by necessity as found in the UCCJA and in the PKPA.  This default jurisdiction only occurs if no other State would have jurisdiction under subsections (a)(1) through (a)(3).

Subsections (b) and (c) clearly State the relationship between jurisdiction under this Act and other forms of jurisdiction.  Personal jurisdiction over, or the physical presence of, a parent or the child is neither necessary nor required under this Act.  In other words neither minimum contacts nor service within the State is required for the court to have jurisdiction to make a custody determination.  Further, the presence of minimum contacts or service within the State does not confer jurisdiction to make a custody determination.  Subject to Section 204, satisfaction of the requirements of subsection (a) is mandatory.

The requirements of this section, plus the notice and hearing provisions of the Act, are all that is necessary to satisfy due process.  This Act, like the UCCJA and the PKPA is based on Justice Frankfurter’s concurrence in May v. Anderson, 345 U.S. 528 (1953).  As pointed out by Professor Bodenheimer, the reporter for the UCCJA, no “workable interstate custody law could be built around [Justice] Burton’s plurality opinion ... .  Bridgette Bodenheimer, The Uniform Child Custody Jurisdiction Act:  A Legislative Remedy for Children Caught in the Conflict of Laws, 22 Vand.L.Rev. 1207,1233 (1969).  It should also be noted that since jurisdiction to make a child custody determination is subject matter jurisdiction, an agreement of the parties to confer jurisdiction on a court that would not otherwise have jurisdiction under this Act is ineffective.

SECTION 202.  EXCLUSIVE, CONTINUING JURISDICTION.
(a)  Except as otherwise provided in Section 204, a court of this State which has made a child-custody determination consistent with Section 201 or 203 has exclusive, continuing jurisdiction over the determination until:

(1) a court of this State determines that neither the child, nor the child and one parent, nor the child and a person acting as a parent have a significant connection with this State and that substantial evidence is no longer available in this State concerning the child’s care, protection, training, and personal relationships; or

(2) a court of this State or a court of another State determines that the child, the child’s parents, and any person acting as a parent do not presently reside in this State.

(b)  A court of this State which has made a child-custody determination and does not have exclusive, continuing jurisdiction under this section may modify that determination only if it has jurisdiction to make an initial determination under Section 201.


Comment

This is a new section addressing continuing jurisdiction.  Continuing jurisdiction was not specifically addressed in the UCCJA .  Its absence caused considerable confusion, particularly because the PKPA, § 1738(d), requires other States to give Full Faith and Credit to custody determinations made by the original decree State pursuant to the decree State’s continuing jurisdiction so long as that State has jurisdiction under its own law and remains the residence of the child or any contestant.

This section provides the rules of continuing jurisdiction and borrows from UIFSA as well as recent UCCJA case law.  The continuing jurisdiction of the original decree State is exclusive.  It continues until one of two events occurs:

1.  If a parent or a person acting as a parent remains in the original decree State, continuing jurisdiction is lost when neither the child, the child and a parent, nor the child and a person acting as a parent continue to have a significant connection with the original decree State and there is no longer substantial evidence concerning the child’s care, protection, training and personal relations in that State.  In other words, even if the child has acquired a new home State, the original decree State retains exclusive, continuing jurisdiction, so long as the general requisites of the “substantial connection” jurisdiction provisions of Section 201 are met.  If the relationship between the child and the person remaining in the State with exclusive, continuing jurisdiction becomes so attenuated that the court could no longer find significant connections and substantial evidence, jurisdiction would no longer exist.

The use of the phrase “a court of this State” under subsection (a)(1) makes it clear that the original decree State is the sole determinant of whether jurisdiction continues.  A party seeking to modify a custody determination must obtain an order from the original decree State stating that it no longer has jurisdiction.

2.  Continuing jurisdiction is lost when the child, the child’s parents, and any person acting as a parent no longer reside in the original decree State.  The exact language of subparagraph (a)(2) was the subject of considerable debate.  Ultimately the Conference settled on the phrase that “a court of this State or a court of another State determines that the child, the child’s parents, and any person acting as a parent do not presently reside in this State” to determine when the exclusive, continuing jurisdiction of a State ended.  The phrase is meant to be identical in meaning to the language of the PKPA which provides that full faith and credit is to be given to custody determinations made by a State in the exercise of its continuing jurisdiction when that “State remains the residence of ... .”  The phrase is also the equivalent of the language “continues to reside” which occurs in UIFSA § 205(a)(1) to determine the exclusive, continuing jurisdiction of the State that made a support order.  The phrase “remains the residence of” in the PKPA has been the subject of conflicting case law.  It is the intention of this Act that paragraph (a)(2) of this section means that the named persons no longer continue to actually live within the State.  Thus, unless a modification proceeding has been commenced, when the child, the parents, and all persons acting as parents physically leave the State to live elsewhere, the exclusive, continuing jurisdiction ceases.

The phrase “do not presently reside” is not used in the sense of a technical domicile.  The fact that the original determination State still considers one parent a domiciliary does not prevent it from losing exclusive, continuing jurisdiction after the child, the parents, and all persons acting as parents have moved from the State.

If the child, the parents, and all persons acting as parents have all left the State which made the custody determination prior to the commencement of the modification proceeding, considerations of waste of resources dictate that a court in State B, as well as a court in State A, can decide that State A has lost exclusive, continuing jurisdiction.

The continuing jurisdiction provisions of this section are narrower than the comparable provisions of the PKPA.  That statute authorizes continuing jurisdiction so long as any “contestant” remains in the original decree State and that State continues to have jurisdiction under its own law.  This Act eliminates the contestant classification.  The Conference decided that a remaining grandparent or other third party who claims a right to visitation, should not suffice to confer exclusive, continuing jurisdiction on the State that made the original custody determination after the departure of the child, the parents and any person acting as a parent.  The significant connection to the original decree State must relate to the child, the child and a parent, or the child and a person acting as a parent.  This revision does not present a conflict with the PKPA.  The PKPA’s reference in § 1738(d) to § 1738(c)(1) recognizes that States may narrow the class of cases that would be subject to exclusive, continuing jurisdiction.  However, during the transition from the UCCJA to this Act, some States may continue to base continuing jurisdiction on the continued presence of a contestant, such as a grandparent.  The PKPA will require that such decisions be enforced.  The problem will disappear as States adopt this Act to replace the UCCJA.

Jurisdiction attaches at the commencement of a proceeding.  If State A had jurisdiction under this section at the time a modification proceeding was commenced there, it would not be lost by all parties moving out of the State prior to the conclusion of proceeding.  State B would not have jurisdiction to hear a modification unless State A decided that State B was more appropriate under Section 207.

Exclusive, continuing jurisdiction is not reestablished if, after the child, the parents, and all persons acting as parents leave the State, the non-custodial parent returns.  As subsection (b) provides, once a State has lost exclusive, continuing jurisdiction, it can modify its own determination only if it has jurisdiction under the standards of Section 201.  If another State acquires exclusive continuing jurisdiction under this section, then its orders cannot be modified even if this State has once again become the home State of the child.

In accordance with the majority of UCCJA case law, the State with exclusive, continuing jurisdiction may relinquish jurisdiction when it determines that another State would be a more convenient forum under the principles of Section 207.

SECTION 203.  JURISDICTION TO MODIFY DETERMINATION.  Except as otherwise provided in Section 204, a court of this State may not modify a child-custody determination made by a court of another State unless a court of this State has jurisdiction to make an initial determination under Section 201(a)(1) or (2) and:

(1) the court of the other State determines it no longer has exclusive, continuing jurisdiction under Section 202 or that a court of this State would be a more convenient forum under Section 207; or

(2) a court of this State or a court of the other State determines that the child, the child’s parents, and any person acting as a parent do not presently reside in the other State.


Comment

This section complements Section 202 and is addressed to the court that is confronted with a proceeding to modify a custody determination of another State.  It prohibits a court from modifying a custody determination made consistently with this Act by a court in another State unless a court of that State determines that it no longer has exclusive, continuing jurisdiction under Section 202 or that this State would be a more convenient forum under Section 207.  The modification State is not authorized to determine that the original decree State has lost its jurisdiction.  The only exception is when the child, the child’s parents, and any person acting as a parent do not presently reside in the other State.  In other words, a court of the modification State can determine that all parties have moved away from the original State.  The court of the modification State must have jurisdiction under the standards of Section 201.

SECTION 204.  TEMPORARY EMERGENCY JURISDICTION.
(a)  A court of this State has temporary emergency jurisdiction if the child is present in this State and the child has been abandoned or it is necessary in an emergency to protect the child because the child, or a sibling or parent of the child, is subjected to or threatened with mistreatment or abuse.

(b)  If there is no previous child-custody determination that is entitled to be enforced under this [Act] and a child-custody proceeding has not been commenced in a court of a State having jurisdiction under Sections 201 through 203, a child-custody determination made under this section remains in effect until an order is obtained from a court of a State having jurisdiction under Sections 201 through 203.  If a child-custody proceeding has not been or is not commenced in a court of a State having jurisdiction under Sections 201 through 203, a child-custody determination made under this section becomes a final determination, if it so provides and this State becomes the home State of the child.

(c)  If there is a previous child-custody determination that is entitled to be enforced under this [Act], or a child-custody proceeding has been commenced in a court of a State having jurisdiction under Sections 201 through 203, any order issued by a court of this State under this section must specify in the order a period that the court considers adequate to allow the person seeking an order to obtain an order from the State having jurisdiction under Sections 201 through 203.  The order issued in this State remains in effect until an order is obtained from the other State within the period specified or the period expires.

(d)  A court of this State which has been asked to make a child-custody determination under this section, upon being informed that a child-custody proceeding has been commenced in, or a child-custody determination has been made by, a court of a State having jurisdiction under Sections 201 through 203, shall immediately communicate with the other court.  A court of this State which is exercising jurisdiction pursuant to Sections 201 through 203, upon being informed that a child-custody proceeding has been commenced in, or a child-custody determination has been made by, a court of another State under a statute similar to this section shall immediately communicate with the court of that State to resolve the emergency, protect the safety of the parties and the child, and determine a period for the duration of the temporary order.


Comment

The provisions of this section are an elaboration of what was formerly Section 3(a)(3) of the UCCJA.  It remains, as Professor Bodenheimer’s comments to that section noted, “an extraordinary jurisdiction reserved for extraordinary circumstances.”

This section codifies and clarifies several aspects of what has become common practice in emergency jurisdiction cases under the UCCJA and PKPA.  First, a court may take jurisdiction to protect the child even though it can claim neither home State nor significant connection jurisdiction.  Second, the duties of States to recognize, enforce and not modify a custody determination of another State do not take precedence over the need to enter a temporary emergency order to protect the child.

Third, a custody determination made under the emergency jurisdiction provisions of this section is a temporary order.  The purpose of the order is to protect the child until the State that has jurisdiction under Sections 201‑203 enters an order.

Under certain circumstances, however, subsection (b) provides that an emergency custody determination may become a final custody determination.  If there is no existing custody determination, and no custody proceeding is filed in a State with jurisdiction under Sections 201‑203, an emergency custody determination made under this section becomes a final determination, if it so provides, when the State that issues the order becomes the home State of the child.

Subsection (c) is concerned with the temporary nature of the order when there exists a prior custody order that is entitled to be enforced under this Act or when a subsequent custody proceeding is filed in a State with jurisdiction under Sections 201‑ 203.  Subsection (c) allows the temporary order to remain in effect only so long as is necessary for the person who obtained the determination under this section to present a case and obtain an order from the State with jurisdiction under Sections 201‑203.  That time period must be specified in the order.  If there is an existing order by a State with jurisdiction under Sections 201‑203, that order need not be reconfirmed.  The temporary emergency determination would lapse by its own terms at the end of the specified period or when an order is obtained from the court with jurisdiction under Sections 202‑203.  The court with appropriate jurisdiction also may decide, under the provisions of 207, that the court that entered the emergency order is in a better position to address the safety of the person who obtained the emergency order, or the child, and decline jurisdiction under Section 207.

Any hearing in the State with jurisdiction under Sections 201‑203 on the temporary emergency determination is subject to the provisions of Sections 111 and 112.  These sections facilitate the presentation of testimony and evidence taken out of State.  If there is a concern that the person obtaining the temporary emergency determination under this section would be in danger upon returning to the State with jurisdiction under Sections 201‑203, these provisions should be used.

Subsection (d) requires communication between the court of the State that is exercising jurisdiction under this section and the court of another State that is exercising jurisdiction under Sections 201‑203.  The pleading rules of Section 209 apply fully to determinations made under this section.  Therefore, a person seeking a temporary emergency custody determination is required to inform the court pursuant to Section 209(d) of any proceeding concerning the child that has been commenced elsewhere.  The person commencing the custody proceeding under Sections 201‑203 is required under Section 209(a) to inform the court about the temporary emergency proceeding.  These pleading requirements are to be strictly followed so that the courts are able to resolve the emergency, protect the safety of the parties and the child, and determine a period for the duration of the temporary order.

Relationship to the PKPA.  The definition of emergency has been modified to harmonize it with the PKPA.  The PKPA’s definition of emergency jurisdiction does not use the term “neglect.” It defines an emergency as “mistreatment or abuse.” Therefore “neglect” has been eliminated as a basis for the assumption of temporary emergency jurisdiction.  Neglect is so elastic a concept that it could justify taking emergency jurisdiction in a wide variety of cases.  Under the PKPA, if a State exercised temporary emergency jurisdiction based on a finding that the child was neglected without a finding of mistreatment or abuse, the order would not be entitled to federal enforcement in other States.

Relationship to Protective Order Proceedings.  The UCCJA and the PKPA were enacted long before the advent of state procedures on the use of protective orders to alleviate problems of domestic violence.  Issues of custody and visitation often arise within the context of protective order proceedings since the protective order is often invoked to keep one parent away from the other parent and the children when there is a threat of violence.  This Act recognizes that a protective order proceeding will often be the procedural vehicle for invoking jurisdiction by authorizing a court to assume temporary emergency jurisdiction when the child’s parent or sibling has been subjected to or threatened with mistreatment or abuse.

In order for a protective order that contains a custody determination to be enforceable in another State it must comply with the provisions of this Act and the PKPA.  Although the Violence Against Women’s Act (VAWA), 18 U.S.C. § 2265, does provide an independent basis for the granting of full faith and credit to protective orders, it expressly excludes “custody” orders from the definition of “protective order,” 22 U.S.C. § 2266.

Many States authorize the issuance of protective orders in an emergency without notice and hearing.  This Act does not address the propriety of that procedure.  It is left to local law to determine the circumstances under which such an order could be issued, and the type of notice that is required, in a case without an interstate element.  However, an order issued after the assumption of temporary emergency jurisdiction is entitled to interstate enforcement and nonmodification under this Act and the PKPA only if there has been notice and a reasonable opportunity to be heard as set out in Section 205.  Although VAWA does require that full faith and credit be accorded to ex parte protective orders if notice will be given and there will be a reasonable opportunity to be heard, it does not include a “custody” order within the definition of “protective order.”

VAWA does play an important role in determining whether an emergency exists.  That Act requires a court to give full faith and credit to a protective order issued in another State if the order is made in accordance with the VAWA.  This would include those findings of fact contained in the order.  When a court is deciding whether an emergency exists under this section, it may not relitigate the existence of those factual findings.

SECTION 207.  INCONVENIENT FORUM.
(a)  A court of this State which has jurisdiction under this [Act] to make a child-custody determination may decline to exercise its jurisdiction at any time if it determines that it is an inconvenient forum under the circumstances and that a court of another State is a more appropriate forum.  The issue of inconvenient forum may be raised upon motion of a party, the court’s own motion, or request of another court.

(b)  Before determining whether it is an inconvenient forum, a court of this State shall consider whether it is appropriate for a court of another State to exercise jurisdiction.  For this purpose, the court shall allow the parties to submit information and shall consider all relevant factors, including:

(1) whether domestic violence has occurred and is likely to continue in the future and which State could best protect the parties and the child;

(2) the length of time the child has resided outside this State;

(3) the distance between the court in this State and the court in the State that would assume jurisdiction;

(4) the relative financial circumstances of the parties;

(5) any agreement of the parties as to which State should assume jurisdiction;

(6) the nature and location of the evidence required to resolve the pending litigation, including testimony of the child;

(7) the ability of the court of each State to decide the issue expeditiously and the procedures necessary to present the evidence; and

(8) the familiarity of the court of each State with the facts and issues in the pending litigation.

(c)  If a court of this State determines that it is an inconvenient forum and that a court of another State is a more appropriate forum, it shall stay the proceedings upon condition that a child-custody proceeding be promptly commenced in another designated State and may impose any other condition the court considers just and proper.

(d)  A court of this State may decline to exercise its jurisdiction under this [Act] if a child-custody determination is incidental to an action for divorce or another proceeding while still retaining jurisdiction over the divorce or other proceeding.


Comment

This section retains the focus of Section 7 of the UCCJA.  It authorizes courts to decide that another State is in a better position to make the custody determination, taking into consideration the relative circumstances of the parties.  If so, the court may defer to the other State.

The list of factors that the court may consider has been updated from the UCCJA.  The list is not meant to be exclusive.  Several provisions require comment.  Subparagraph (1) is concerned specifically with domestic violence and other matters affecting the health and safety of the parties.  For this purpose, the court should determine whether the parties are located in different States because one party is a victim of domestic violence or child abuse.  If domestic violence or child abuse has occurred, this factor authorizes the court to consider which State can best protect the victim from further violence or abuse.

In applying subparagraph (3), courts should realize that distance concerns can be alleviated by applying the communication and cooperation provisions of Sections 111 and 112.

In applying subsection (7) on expeditious resolution of the controversy, the court could consider the different procedural and evidentiary laws of the two States, as well as the flexibility of the court dockets.  It also should consider the ability of a court to arrive at a solution to all the legal issues surrounding the family.  If one State has jurisdiction to decide both the custody and support issues, it would be desirable to determine that State to be the most convenient forum.  The same is true when children of the same family live in different States.  It would be inappropriate to require parents to have custody proceedings in several States when one State could resolve the custody of all the children.

Before determining whether to decline or retain jurisdiction, the court of this State may communicate, in accordance with Section 110, with a court of another State and exchange information pertinent to the assumption of jurisdiction by either court.

There are two departures from Section 7 of the UCCJA.  First, the court may not simply dismiss the action.  To do so would leave the case in limbo.  Rather the court shall stay the case and direct the parties to file in the State that has been found to be the more convenient forum.  The court is also authorized to impose any other conditions it considers appropriate.  This might include the issuance of temporary custody orders during the time necessary to commence a proceeding in the designated State, dismissing the case if the custody proceeding is not commenced in the other State or resuming jurisdiction if a court of the other State refuses to take the case.

Second, UCCJA, § 7(g) which allowed the court to assess fees and costs if it was a clearly inappropriate court, has been eliminated.  If a court has jurisdiction under this Act, it could not be a clearly inappropriate court.

