Americans with Disability Act

The Americans with Disabilities Act XE "Americans with Disabilities Act" \t "See ADA"  (“ADA XE "ADA" ”) protects individuals with disabilities who are qualified to perform the essential functions XE "essential functions"  of the job from discrimination.  The employer, however, is required to provide the individual with reasonable accommodations in order to perform the job.  See 42 U.S.C.  § 12102(2).

Reasonable Accommodations
A reasonable accommodation XE "reasonable accommodation"  may include: job restructuring XE "job restructuring" , a part-time or modified work schedule XE "modified work schedule" , use of leave, a leave of absence XE "leave of absence" , making facilities or the application process more accessible, making employer-provided transportation accessible, and/or reassignment to a vacant position XE "reassignment to a vacant position" .
  The adjective “reasonable” is key. 
  Employers do not have to go to heroic measures to accommodate persons with disabilities.  If the necessary accommodation would cause an undue burden XE "undue burden" , then the employer need not make it.   See 42 U.S.C. § 12102(2).
 

The Supreme Court has held that an employer’s duty to reasonably accommodate can be superseded by a bona fide seniority system XE "bona fide seniority system" .  See U.S. Airways, Inc. v. Barnett, 122 S.Ct. 1516 (2002).  The Court found that, in most cases, an accommodation will not be reasonable if it conflicts with a non-collectively bargained seniority system XE "seniority system" .  In certain circumstances, however, the accommodation could be deemed “reasonable” despite the presence of a seniority system.  Id. at 1524.  The Court suggested that an accommodation may be reasonable where the employer has the right to change the seniority system unilaterally and does so on a fairly regular basis or where the plaintiff is able to demonstrate that the system already contains exceptions and that one more exception will not make a difference.  Id.
Furthermore, the employer is only required to reasonably accommodate a known disability.  In other words, the employee must bring his or her disability to the employer’s attention.  See Becker v. Galludet Univ., 66 F.Supp.2d 16, 22 (D.D.C. 1999).  

Definition of Disability


Disability is defined under the ADA XE "ADA"  as a “physical or mental impairment XE "physical or mental impairment"  that substantially limits one or more of the major life activities.”  42 U.S.C. § 12102(2)(A). 

An individual is substantially limited XE "substantially limited"  when s/he is “unable to perform a major life activity that the average person in the general population can perform,” or when s/he is “significantly restricted as to the condition, manner or duration under which an individual can perform a particular major life activity,” as compared to the average person.  See 29 C.F.R. § 1630.2(j)(1)(i)-(ii).  

Major life activities XE "Major life activities"  include caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, working, sitting, standing, lifting and reaching, concentrating, interacting with others, and sleeping.
  

The definition of disability was significantly narrowed by the Supreme Court in 2002, when the Supreme Court determined that “to be substantially limited XE "substantially limited"  in performing manual tasks, an individual must have an impairment that prevents or severely restricts the individual from doing activities that are of central importance to most people's daily lives.”  Toyota Motor Manuf. v. Williams, 534 U.S. 184, 122 S.Ct. 681, 691 (2002) (emphasis added).  In that case, the plaintiff was an assembly-line worker who developed carpal tunnel syndrome.  The Court noted that “the central inquiry must be whether the claimant is unable to perform the variety of tasks central to most people's daily lives, not whether the claimant is unable to perform the tasks associated with her specific job.”  Id. at 693.  In Toyota, courts were instructed that the ADA XE "ADA"  must be “strictly interpreted to create a demanding standard for qualifying as disabled.”  Id. at 691.  The Seventh Circuit then expanded the Toyota line of reasoning and held that it applies whether the plaintiff is claiming he or she is actually disabled or being “regarded as XE "regarded as" ” disabled.  See Mack v. Great Dane Trailers, 308 F.3d 776, 781-82 (7th Cir. 2002).

A prior ruling by the Supreme Court had already narrowed the definition of “disability,” by holding that a disability does not “significantly limit” a major life activity if it is one that can be corrected by the employee.  See Sutton v. United Airlines, 119 S. Ct. 2139, 2146 (1999).  In Sutton, persons who were severely myopic were not considered disabled because corrective measures made it possible for them to function fully.  Id.  

Qualified to Perform Essential Functions of the Job

Under the ADA XE "ADA" , a person “with a disability is qualified if she has the requisite skills, experience, and education for a job she holds or desires and can perform the essential functions XE "essential functions"  of that job with or without reasonable accommodation XE "reasonable accommodation" .”  29 C.F.R. app. § 1630.2(m).  

The Supreme Court has ruled that an employer may rely on a doctor’s professional opinion as to whether or not a disabled employee is able to perform the essential functions XE "essential functions"  of his or her job.  This can be harmful to employees who believe they are still able to do their jobs.  See, e.g., Alexander v. The Northland Inn, 321 F.3d 723 (8th Cir. 2003) (holding that defendant was justified in firing plaintiff based on physician’s statement, despite plaintiff’s argument that she could perform her job); Weiler v. Household Fin. Corp., 101 F.3d 519, 525 (7th Cir. 1996) (holding that plaintiff was not a “qualified individual with a disability XE "qualified individual with a disability" ” under the ADA XE "ADA"  because her physician concluded that she could not perform her job).  

Being “Regarded As” Disabled

The ADA XE "ADA"  also prohibits discrimination against people who are “regarded as XE "regarded as" ” having disabilities.  See 42 U.S.C. § 12102(2)(C).  Examples include the former drug abuser who is still “regarded as” being a drug abuser; a person who has a slight disability (such as a limp) but which does not effect their ability to do a job or substantially limit or impair a major life function; or simply the case of a person who is thought to have a disability that he doesn’t possess.  A plaintiff establishes that s/he is “regarded as” disabled if s/he satisfies one of the following conditions:  

(1) Has a physical or mental impairment XE "physical or mental impairment"  that does not substantially limit major life activities but is treated by [her employer] as constituting such limitation; 

(2) Has a physical or mental impairment XE "physical or mental impairment"  that substantially limits major life activities only as a result of the attitudes of others toward such impairment; or 

(3) Has none of the impairments defined [as a physical or mental impairment XE "physical or mental impairment" ] but is treated by [her employer] as having a substantially limiting impairment.

See 29 C.F.R. § 1630.2(l)(1)-(3).

The worker must establish that the employer viewed his or her impairment as preventing employment generally, not just employment in a particular job.  Weigert v. Georgetown Univ., 120 F. Supp. 2d 1, 12 (D.D.C. 2000) (quoting Venclauskas v. Dept. of Pub. Safety Div. of State Police, 921 F. Supp. 78, 82 (D.Conn. 1995)).  And the fact that an employer tries to accommodate the employee’s perceived need(s) does not mean that the employee is “regarded as XE "regarded as" ” having disabilities.  Id. at 13 (quoting Muller v. Automobile Club, 897 F. Supp. 1289, 1298 (S.D. Cal. 1995)).
  

Direct Threat

An employer is not required to employ a person who constitutes a direct threat XE "direct threat"  to the safety of others in the workplace.  See 42 U.S.C. § 12113(b).  An employer is similarly protected if hiring a person would threaten that individual’s own safety.  29 CFR § 1630.15(b)(2); see also Chevron U.S.A., Inc. v. Echazabal, 122 S.Ct. 2045, 2049 (2002) (holding that an employer was not required to hire a person with liver damage caused by Hepatitis C when that disability would be aggravated by exposure to toxins at employer’s refinery). 

Alcoholism and Drug Addiction


Under the ADA XE "ADA" , it is illegal to discriminate against recovering alcoholics and/or drug users because of prior drug or alcohol abuse.  An employer, however, may hold a current or former substance abuser to the same employment standards to which the employer holds other workers.  See 42 U.S.C. § 12114(c)(4); 29 C.F.R. § 1630.16(b).   And if a worker is currently abusing drugs or alcohol, they can be fired for doing so.  This is true even if unsatisfactory performance under those standards is related to the substance abuse.  Id.

The Rehabilitation Act XE "Rehabilitation Act"  - Disability Discrimination Claims for Federal Employees and Employees of Federal Government Contractors


The Rehabilitation Act XE "Rehabilitation Act"  essentially mirrors the language of the ADA XE "ADA" .  It protects, however, employees of the federal government XE "federal government"  and of federal government contractors.   Federal employees must file their claims under Section 501 of the Rehabilitation Act, which provides that:  

Each department, agency, and instrumentality ... in the executive branch and the Smithsonian Institution shall ... submit ... an affirmative action program plan for the hiring, placement, and advancement of individuals with disabilities in such department, agency, instrumentality, or Institution.
See 29 U.S.C. § 791(b).  

Theories of Liability – Proving Discrimination 

There are two main types of discrimination cases.  There are disparate impact XE "disparate impact"  cases, where the plaintiff claims that the employer had a practice or policy that had a disparate impact on a protected group.  And there are disparate treatment XE "disparate treatment"  cases, where the plaintiff claims that an employee was treated different because of his or her membership in a protected group.  A subset of the disparate treatment type case is one of harassment XE "harassment" /hostile work environment XE "hostile work environment" , where the plaintiff claims that he or she has been subjected to unwelcome behavior on the basis of his or her membership in a protected category XE "protected category"  that is severe and pervasive XE "severe and pervasive"  enough to create a hostile work environment.  Each of these legal theories is discussed below. 

Disparate Treatment
Disparate treatment XE "Disparate treatment"  claims can be proved by direct evidence XE "direct evidence"  (i.e., an admission), or indirect/circumstantial evidence XE "circumstantial evidence" .  Very few plaintiffs have direct evidence that unlawful discrimination has occurred, so most cases are brought relying on indirect or circumstantial evidence.  Any employee who thinks he or she has been discriminated against, who lacks direct evidence of discrimination, needs to have facts that roughly fit into the framework used by federal courts.  The basic framework applies to all types of discrimination (race, sex, etc.), and is generally applicable in state court actions as well, even for non-federal claims.  

McDonnell-Douglas Analysis

In a disparate treatment XE "disparate treatment"  case, the plaintiff must first establish his or her prima facie case XE "prima facie case" , which consists of four elements: 1) The plaintiff must be a member of a protected category; 2) the plaintiff must be qualified for his or her position or the promotion sought; 3) an adverse employment action XE "adverse employment action"  must have been taken against the worker or applicant (e.g., fired, not hired, constructive discharge XE "constructive discharge" ); and 4) the position must have been given to a less qualified person or kept open.  See Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248 (1981); Jefferies v. Harris County Community Action Association, 615 F.2d 1025, 1030 (5th Cir. 1980).  

Generally, the position must have been given to someone not in the plaintiff’s protected class, but there are exceptions—such as in age discrimination XE "age discrimination"  cases, where a 60-year-old plaintiff could bring a claim for being denied a position in favor of a 50 year old employee (both are in the protected class).  

Once the plaintiff establishes a prima facie case XE "prima facie case" , the employer has the burden to produce evidence showing that there was a legitimate, non-discriminatory reason XE "legitimate, non-discriminatory reason"  for the adverse employment decision.  See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973); Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248, 254 (1981).  This is merely a burden of production XE "burden of production" , not a burden of proof XE "burden of proof" .  Burdine, 450 U.S. at 255.  For example, an employer may proffer evidence that the plaintiff’s position was abolished as part of a legitimate reduction-in-force.  See e.g., Goss v. George Washington Univ., 942 F. Supp. 659, 661 (D.D.C. 1996) (ruling there was no age discrimination XE "age discrimination"  where 62 year old assistant manager was fired as part of a reduction in force and 31 year old executive associate hired); Mereish v. Walker, 359 F.3d 330 (4th Cir. 2004) (holding employer’s justification for laying off plaintiffs as part of reduction in force based on skill assessment suggesting plaintiffs’ positions were comparatively less critical was legitimate and nondiscriminatory).

Sometimes an employer will defend on the basis that the decision for the adverse employment action XE "adverse employment action"  was made someone in the same protected group as the plaintiff.  In most cases, this is a persuasive defense.  Note, however, that the mere presence of one minority in the decision-making process cannot shield the company from all charges under civil rights statutes.  See In re Lewis, 845 F.2d 624, 635 (6th Cir. 1988); Billingsley v. Jefferson County, 953 F.2d 1351, 1353 (11th Cir. 1992). 

If the Defendant meets its burden of production XE "burden of production" , the burden shifts back to the plaintiff to show by a preponderance of the evidence that the reason offered by the defendant is merely a pretext XE "pretext"  for discrimination.  See McDonnell, 411 U.S. at 804-05.  This requires showing that (1) the reason was false and (2) discrimination is likely the actual reason.  See St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 507-08 (1993) (quoting Burdine, 450 U.S. at 256); see also Aka v. Washington Hospital Ctr., 156 F.3d 1284, 1289 (D.C. Cir. 1998).  Some D.C. cases laying out this framework include Arthur Young & Co. v. Sutherland, 631 A.2d 354 (D.C. 1993); RAP, Inc. v. District of Columbia Commission on Human Rights, 485 A.2d 173 (D.C. 1984).  Also, see the discussion of the Cat’s Paw Doctrine below.  

Adverse Employment Action

An adverse employment action is one that produces a significant change in the employee’s status—affecting the terms, conditions, or privileges of employment.  Examples include a decision to terminate or failure to promote, a decision not to hire, a reassignment with greatly different responsibilities, or a change in benefits.  See Brown v. Brody, 199 F.3d 446, 456 (D.C. Cir. 1999) (citing Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 761 (1998)).  In Stewart v. Ashcroft, the D.C. Circuit found that the denial of an opportunity to move up within the “hierarchy” of a division within the Department of Justice constituted an adverse employment decision.  2003 U.S. App. LEXIS 26165 (D.C. Cir. 2003).  The court stated that “failing to select an employee for a position with substantially greater supervisory authority is an adverse employment action XE "adverse employment action" .”  Id. at 13.  In Daka, Inc. v. McCrae, the D.C. Court of Appeals found that a transfer to a position with no responsibility, no potential for overtime, and “a diminution of job title that adversely affected his employability” could constitute an adverse employment action.  2003 D.C. App. LEXIS 752 (D.C. 2003).

Direct Evidence Cases

When there is evidence of animus, the burden-shifting framework does not apply, and the case is analyzed as a direct evidence XE "direct evidence"  claim.  See Kearney v. Town of Wareham, 316 F.3d 18, 22 (1st Cir. 2002).  The classic example of direct evidence or animus is when a supervisor XE "supervisor"  tells the worker that she is being fired because there are “too many women in the department.”  This rarely happens, and, when it does, the plaintiff rarely has credible evidence to corroborate her version of the events.  If the plaintiff does have such evidence, then liability is generally established.  

Mixed Motive Cases

The Supreme Court clarified in Desert Palace, Inc. v. Costa, 539 U.S. 90 (2003), that the Civil Rights Act of 1991 amended Title VII XE "Title VII"  to allow for limited remedies in mixed motive XE "mixed motive"  disparate treatment XE "disparate treatment"  cases involving direct evidence XE "direct evidence"  cases or in indirect evidence cases analyzed under McDonnell Douglas.  Mixed motive cases are when part of the employer’s reason for taking an adverse action against the plaintiff involved unlawful discrimination.  The plaintiff, however, must still prove that the unlawful reason was a motivating factor in the employer’s decision.  If the employer can prove that the same adverse action would have been taken even without the unlawful discriminatory motive, the plaintiff may still recover injunctive and declarative relief, as well as attorney’s fees. See generally Larson K. Lex, LEXSTAT 1-1 Employment Discrimination § 1.07 (2006); Landgraf v. Usi Film Prods., 511 U.S. 244 (1994).  
The Cat’s-Paw XE "Cat’s-Paw"  Doctrine – Dealing with Hidden Decision Makers


In the case of Shager v. Upjohn Co., the Seventh Circuit adopted the Cat’s-Paw XE "Cat’s-Paw"  Doctrine.  913 F.2d 398, 405 (7th Cir. 1990).  The doctrine applies in situations where the plaintiff’s supervisor XE "supervisor"  has animus towards the plaintiff, but is not the decision maker for the adverse employment decision.  If the decision maker has no animus towards the plaintiff, but is acting on the recommendation of the supervisor, then the decision maker is acting as the supervisor’s “Cat’s-Paw.”  Most circuits find liability under the Cat’s-Paw Doctrine, but the 4th Circuit has refused to do so.  See Hill v. Lockheed Martin Logistics Management, Inc., 2004 U.S. App. LEXIS 57 (4th Cir. 2004) (en banc).  

Similarly, an employer’s liability may be established when a (discriminatory) subordinate influences an employment decision by concealing relevant information from or feeding false information to the (innocent) decision-making employees.  See Cariglia v. Hertz Equip. Rental Corp., 363 F.3d 77 (1st Cir. 2004) (citing Wallace v. SMC Pneumatics, Inc., 103 F.3d 1394, 1400 (7th Cir. 1997)); Conway v. Electro Switch Corp., 825 F.2d 593, 597 (1st Cir. 1987); Freeman v. Package Machinery Co., 865 F.2d 1331, 1342 (1st Cir. 1988); Stoller v. Marsh, 682 F.2d 971, 972 (D.C. Cir. 1982).  This influence makes the subordinate’s animus “probative in an employment discrimination case . . . .”  Medina-Munoz v. R.J. Reynolds Tobacco Co., 896 F.2d 5, 10 (1st Cir. 1990).  Such influence requires the plaintiff to show only that the discriminatory subordinate “contributed significantly to [the decision], that it was a material and important ingredient in causing it to happen.”  Lipchitz v. Raytheon, 434 Mass. 493, 506 n. 19 (2001).

Pattern and Practice - Statistical Proof of Disparate Treatment

If an employer has a pattern of discrimination against a particular group, it may be used as evidence that the employer discriminated against a particular person.  The leading case on this point is International Brotherhood of Teamsters v. United States, 431 U.S. 324 (1977), which lays out the elements of proof and the role of statistics XE "statistics" .  The Teamsters case discusses the particular allocation of proof in a class action XE "class action" , but pattern and practice XE "pattern and practice"  evidence is helpful in developing individual cases as well.  A plaintiff may introduce any of the following evidence: statistics, testimony of employees, statements by decision makers (e.g. Texaco executives being taped), evidence of highly-subjective decision-making practices, evidence of specific exclusionary practices, or evidence of a pattern of discrimination charges.  Again, the employer may articulate some legitimate non-discriminatory reason, and the worker must then show that the employer’s reason is a pretext XE "pretext"  for the real reason.

Disparate Impact - When a Rule has a Discriminatory Effect

In a disparate impact XE "disparate impact"  case, a worker claims that a particular employment practice, such as a personnel rule or a common practice, violates Title VII XE "Title VII"  because it has a disparate impact on members of a protected class.  It is not necessary to prove that the employer intended to discriminate, so even “innocent” employers may be found liable under this theory.

The plaintiff’s prima facie case XE "prima facie case"  consists of showing that the employment practice has a disproportionate adverse impact on a protected class.  The employer may defend by showing that the practice is required by business necessity XE "business necessity" , also sometimes referred to as a bona fide occupational defense (BFOQ XE "BFOQ" ) XE "bona fide occupational defense (BFOQ)" , which requires the employer to show that (1) the practice involves the essence of the business, and (2) either that substantially all people in the protected category XE "protected category"  cannot perform the job or that it is impossible to evaluate people on an individual basis.
  
One of the leading cases discussing the disparate impact XE "disparate impact"  theory is Griggs v. Duke Power Company, 401 U.S. 424 (1971).  In Griggs, the Supreme Court held that the employer’s requirement that hired applicants possess a high school diploma had an unlawful disparate impact of African Americans, where a high school diploma was not significantly related to positive job performance.  See also Dothard v. Rawlinson, 433 U.S. 321 (1977) (holding prison could set height and weight requirements for guard positions, but could not create male and female only positions); New York City Transit Authority v. Beazer, 440 U.S. 568 (1979) (holding rule barring former heroin-addict on methadone from driving subway was justified by business necessity XE "business necessity" ).


The disparate impact XE "disparate impact"  analysis is limited to cases that challenge a specific, clearly delineated employment practice applied at a single point in the job selection process.  See Wards Cove Packing Company, Inc. v. Antonio, 490 U.S. 642 (1989) (finding mere existence of racial imbalance insufficient to establish disparate impact without demonstration that a particular employment practice created disparate impact);   American Federation of State, County and Municipal Workers v. State of Washington, 770 F.2d 1401, 1406 (9th Cir. 1985).
  
Harassment


Harassment can come in two forms.  The first is quid pro quo XE "quid pro quo"  harassment XE "harassment" , which is generally only implicated in the sexual harassment context.  It involves the promise of a benefit or a threat based on the employee’s willingness or unwillingness to submit to sexual advances and/or offers.  This type of harassment is addressed in the section on Sexual Harassment contained in this Manual.  The second is harassment resulting from the creation of a hostile work environment XE "hostile work environment" .  

A hostile work environment XE "hostile work environment"  exists when there is unwelcome behavior on the basis of a protected category XE "protected category"  that is “sufficiently severe and pervasive XE "severe and pervasive"  to alter the conditions of [the victim’s] employment and create an abusive working environment.”  Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 64 (1986).  Specifically, the plaintiff must allege and prove facts showing a “workplace . . . permeated with discriminatory intimidation, ridicule, and insult that is sufficiently severe or pervasive to alter the conditions of the victim’s employment and create an abusive working environment.”  Harris v. Forklift Sys., Inc., 510 U.S. 17, 21 (1993) (quoting Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 65 (1986).  This standard is becoming increasingly difficult for plaintiffs to prove.  In addition, the plaintiff must perceive the environment as abusive in order for a hostile environment XE "hostile environment"  to exist.  See Harris v. Forklift Systems, 510 U.S. 17, 21-22 (1993).  

The behavior does not need to be directed specifically at the victim in order to be considered harassment XE "harassment" .  See Hicks v. Gates Rubber Co., 833 F.2d 1406, 1415-16 (10th Cir. 1987); cf. Garvey v. Dickinson College, 763 F. Supp. 799, 801-02 (M.D. Pa. 1991) (finding incidents against others cannot be too attenuated).  For example, an atmosphere where sexual or racial jokes are pervasive may create a hostile work environment XE "hostile work environment" .  

Unlike quid pro quo XE "quid pro quo" , hostile environment XE "hostile environment"  applies to harassment XE "harassment"  on the basis of membership in any protected class or category.  The behavior need not be sexual in nature, as long as it creates a hostile environment related to some protected class or category.  See e.g., Firefighters Institute for Racial Equality v. St. Louis, 549 F.2d 506, 514-15 (8th Cir. 1977), cert. denied sub nom. Banta v. United States, 434 U.S. 819 (1977); and Gray v. Greyhound Lines, East, 545 F.2d 169, 176 (D.C. Cir. 1976) (finding hostile environments based on the protected class of race); Compston v. Borden, Inc., 424 F. Supp. 157 (S.D. Ohio 1976) (religion); and Cariddi v. Kansas City Chiefs Football Club, 568 F.2d 87, 88 (8th Cir. 1977) (national origin). 
Employer’s Affirmative Defense

It is important for potential plaintiffs to remember that before filing a complaint of hostile environment XE "hostile environment"  or harassment XE "harassment" , they must have complied with any existing employer policy regarding discrimination.  See Burlington Indus. v. Ellerth, 524 U.S. 742, 765 (1998).  If not, and if there is no tangible adverse employment action XE "adverse employment action" , then the employer can raise an affirmative defense to the harassment XE "affirmative defense to the harassment" .  Id.  If the harasser was a supervisor XE "supervisor" , then the employer may raise an affirmative defense that (1) the employer exercised reasonable care to prevent and correct the harassment, and (2) the employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer.  Id.; see also Farragher v. City of Boca Raton, 524 U.S. 775 (1998).  
Denial of Promotion


To establish a prima facie case XE "prima facie case"  of a denial of promotion based on a protected class, a plaintiff must show that:  (1) she is a member of a protected class; (2) her employer had an open position for which she applied; (3) she was qualified for the position; and (4) she was rejected for the position under circumstances giving rise to an inference of unlawful discrimination.  See Taylor v. Virginia Union University, 193 F.3d 219, 229 (4th Cir. 1999).  Well-established case law makes clear that an employee need not prove that she applied for and was rejected for a promotion in order to make out a prima facie case.  See Int'l Brotherhood of Teamsters v. U.S., 431 U.S. 324 (1977).  In Teamsters, the court stated, “[t]he denial of Title VII XE "Title VII"  relief on the ground that the claimant had not formally applied for the job could exclude from the Act's coverage the victims of the most entrenched forms of discrimination.  Victims . . . could be denied relief precisely because the unlawful practices had been so successful as totally to deter job applications from members of minority groups.”  Id. at 367; see also Dews v. A. B. Dick Co., 231 F.3d 1016, 1020, 1021 (6th Cir. 1999) (holding that in non-promotion case, plaintiff need not prove that he applied for and was rejected for promotion when employer did not notify employees about available promotion); Carmichael v. Birmingham Saw Works, 738 F.2d 1126 (11th Cir. 1984) (holding failure to apply for a promotion not required where employee did not know of job and no formal mechanism to express interest is in place).  

Retaliation


Title VII XE "Title VII" , § 1981 XE "§ 1981" , and the D.C. Human Rights Act XE "D.C. Human Rights Act"  provide a cause of action for individuals whose employers have retaliated against them for participating XE "participating"  in a charge of unlawful discrimination or for opposing XE "opposing"  a practice made unlawful by the discrimination statutes.  See 42 U.S.C. § 2000e-3(a); 42 U.S.C. § 1981; D.C. Code § 2-1402.61.  

Participation in the making of a complaint or testifying at a discrimination hearing is almost always protected, unless it is done with malice.  The protection of opposition activity is more limited.  The employee must have an objectively reasonable and good faith belief XE "objectively reasonable and good faith belief"  that the underlying activity that he or she is opposing XE "opposing"  is unlawful discrimination. 

A prima facie case XE "prima facie case"  for retaliation XE "retaliation"  is made if the plaintiff can show that (1) s/he engaged in a statutorily-protected activity XE "statutorily-protected activity" , (2) the employer made an adverse personnel decision resulting in a tangible harm, and (3) there is a causal connection XE "causal connection"  between the two.  McKenna v. Weinberger, 729 F.2d 783, 790 (D.C. Cir. 1984).  


The definition of what constitutes an adverse personnel decision in the retaliation XE "retaliation"  context was recently expanded by the Supreme Court in Burlington Northern & Sante Fe Railway. Co. v. White, No. 05-259, slip op. (Supreme Court June 22, 2006). In Burlington, the Court held that under Title VII XE "Title VII" ’s anti-retaliation XE "anti-retaliation"  provision an adverse personnel decision includes any action that well might have dissuaded a reasonable worker from making or supporting a charge of discrimination.  Id. at 2.  

As with other discrimination cases, once the plaintiff has presented evidence of a prima facie case XE "prima facie case"  of retaliation XE "retaliation" , the burden then shifts to the employer to produce evidence of a legitimate non-discriminatory reason for the adverse action.  If the employer is successful, then the plaintiff must show by a preponderance of the evidence that the employer’s purported reason was a mere pretext XE "pretext"  for retaliation.

Two key issues in retaliation XE "retaliation"  cases are the employer’s knowledge of the plaintiff’s complaint and the timing between the employer’s knowledge of the complaint and the adverse action.  Generally, the plaintiff cannot prove a claim for retaliation without proof that the employer had knowledge of the discrimination claim underlying the retaliation XE "retaliation"  claim.  For example, in Clark Co. School Dist. v. Breeden, 532 U.S. 268 (2001), the Supreme Court held that adverse action taken 20 months after the employer had knowledge of the plaintiff’s complaint was insufficient, by itself, to establish causation, and further stated “The cases that accept mere temporal proximity between an employer’s knowledge of protected activity and an adverse employment action XE "adverse employment action"  as sufficient evidence of causality to establish a prima facie case XE "prima facie case"  uniformly hold that the temporal proximity must be ‘very close.’”  See also Richmond v. ONEOK, Inc., 120 F.3d 205, 209 (C.A.10 1997) (holding 3-month period insufficient); Hughes v. Derwinski, 967 F.2d 1168, 1174-1175 (C.A.7 1992) (holding 4-month period insufficient). 
Notably, a plaintiff need not prevail on his or her underlying complaint in order to successfully establish a retaliation XE "retaliation"  claim.  In participation cases, the mere filing of a complaint is statutorily protected activity.  See Berger v. Iron Workers Reinforced Rodman Local 201, 843 F.2d 1395, 1425 (D.C. Cir. 1988).  In opposition cases, the plaintiff must have a reasonable belief that he was complaining of unlawful discriminatory conduct.  See Clark Co. School Dist., 532 U.S. 268.  
Constructive Discharge
One method of retaliation XE "retaliation"  against an employee is for an employer to constructively discharge the employee.  This occurs “when the employer deliberately makes working conditions intolerable and drives the employee into an involuntary quit.”  Atlantic Richfield Co. v. D.C. Comm’n on Human Rights, 515 A.2d 1095, 1101 (D.C. 1986).  However, even here, the plaintiff must establish a prima facie case XE "prima facie case"  of retaliation XE "retaliation" .

In Pennsylvania State Police v. Suders, 542 U.S. 129 (2004), the Supreme Court resolved a split amongst the circuit courts on this issue and held that Title VII XE "Title VII"  encompassed employer liability for constructive discharge XE "constructive discharge"  in the harassment XE "harassment"  context, but that the affirmative defenses of Burlington/Faragher apply.  Accordingly, to prove this claim, a plaintiff must show that his or her working conditions were so intolerable that a reasonable person would have felt compelled to resign.  Where a supervisor XE "supervisor"  is the perpetrator and the harassment results in a constructive discharge that also involves a tangible employment action (e.g., transferring the employee to a position in which he or she would face unbearable work conditions XE "unbearable work conditions" ), the employer is strictly liable for the harassment/constructive discharge.  Where no tangible employment action has occurred, however, the employer may still use the Burlington/Faragher affirmative defenses, discussed earlier in this section.  

� Employees of the U.S. government are not covered by the Americans with Disabilities Act.


�  Reassignment as a reasonable accommodation� XE "reasonable accommodation" � has been interpreted in different ways by different courts.  Generally, opening up a job for competition is not sufficient.  See, e.g., Smith v. Midland Brake, 180 F.3d 1154 (10th Cir. 1999).  Some courts have held, however, that an employer does not need to create a new job as an accommodation for a disabled employee, see, e.g., Sieberns v. Wal-Mart Stores, Inc., 125 F.3d 1019, 1023 (7th Cir. 1997), and, generally, a reassignment does not constitute an adverse action, see James v. Booz-Allen & Hamilton, 368 F.3d 371 (4th Cir. 2004).


�  Generally, there is no duty to accommodate in a “regarded as� XE "regarded as" � being disabled” case.  See Kaplan v. City of North Las Vegas, 323 F.3d 1226, 1233 (9th Cir. 2003).  


� Under D.C. law, an employer is not required to make a reasonable accommodation� XE "reasonable accommodation" � that is contrary to business necessity� XE "business necessity" �.  See D.C. Code § 1�2502(5A); 4 DCMR § 513.


� D.C. law also prohibits discrimination in employment against the blind and otherwise physically disabled (defined as a person with “a medically determinable physical impairment which interferes with his ability to move about, to assist himself, or to engage in an occupation”).  See D.C. Code §§ 6-1705, 6-1709(4).  The law says that persons with disabilities must be employed on the same terms and conditions as the able-bodied, unless it is shown that the particular disability prevents the performance of the work involved.  The law provides for criminal penalties of up to 90 days in jail or a $300 fine.  Id. § 6-1707.  


� A separate D.C. law prohibits deprivation of employment solely by reason of having received services, voluntarily or involuntarily, for developmental disability.  D.C. Code § 6-1974.  Remedies include damages, court costs, and attorneys’ fees.  


� D.C. has a less lenient definition of business necessity� XE "business necessity" �, but the plaintiff may still prevail if s/he shows that there is an alternative employment practice with less effect on the protected group that still achieves the employer’s business objective.  See D.C. Code § 2-1401.03(a); 4 DCMR § 506.


� The disparate impact� XE "disparate impact" � theory is not available under 42 U.S.C. § 1981� XE "§ 1981" �.





