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. INTRODUCTION

In recent years, environmental issues have captured the attention of people across
the world. The need to protect the environment has taken on increasing importance in the
face of global climate change, deforestation, and the extinction of living organisms. A
recent United Nations report confirms that rapid deterioration of the Earth’s environment
is threatening our existence.! There is a pressing need to address environmental problems
to ensure the survival of all living species. While these issues have garnered the attention
of world political leaders, there is much more that can and should be done: at this critical
moment, a constitutional environmental right will bolster efforts to ensure a healthy
environment for us and our future generations.

This article begins by discussing recent efforts to enshrine a fundamental right to
a healthy environment in the U.S. Constitution.? It then traces the historical evolution of
environmental rights jurisprudence including a discussion of the most salient cases.® The
article then briefly reviews the status of environmental rights in several nations around
the world and in international treaties on the matter.* It then discusses the arguments for
and against adopting a constitutional right to a clean and healthy environment and argues
for enacting such a right.> Finally, it contends that a fundamental right to a healthy
environment can be construed as part of the Fifth Amendment’s right to life guarantee,
and that the time is right for the U.S. courts to recognize such a right for its citizens.®

Il. RECENT ATTEMPTS TO ADOPT A CONSTITUTIONAL AMENDMENT
Since the passage of the United States Constitution, there are estimated to be more

than 10,000 proposals in Congress seeking to adopt additional amendments,” most of
which have been unsuccessful and some of which have been utterly preposterous.? Of
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the thousands of proposed amendments, only thirty-three received the requisite two-thirds
vote in both bodies of Congress to proceed to the states for ratification, but of these, only
twenty-seven were approved by three-fourths of the states.” Thus, the Constitution is
difficult to amend.

The first meaningful attempt to adopt an environmental quality amendment was in
1968 when Wisconsin Senator Gaylord Nelson proposed an amendment which read:
“Every person has the inalienable right to a decent environment. The United States and
every state shall guarantee this right.”*° Senator Nelson’s initial attempt at passing an
environmental quality constitutional amendment failed; but two years later, he created
Earth Day in an effort to bring environmental issues to the forefront of American
discourse.* The same year Earth Day was launched, Senator Gaylord reintroduced his
constitutional amendment, but this resolution also failed.*

In 1970, New York Representative Richard Ottinger offered another
constitutional amendment which would guarantee Americans the “right . . . to clean air,
pure water, freedom from excessive and unnecessary noise, and the natural, scenic,
historic, and esthetic qualities of their environment shall not be abridged.”
Representative Ottinger’s proposal was also unsuccessful, but he too is credited with
helping raise awareness of environmental issues.

Despite concerted efforts by environmental action groups, public interest groups,
and individuals,'* and also despite the fact that many American state constitutions and
international constitutions include a codified fundamental right to a quality
environment,™ the U.S. Constitution does not presently include an amendment
guaranteeing environmental quality.
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Having been unsuccessful in passing an amendment to the U.S. Constitution,
environmental groups turned to the courts for support in recognizing a constitutional
environmental right. The plaintiffs in these cases used various theories to try to persuade
the courts: specifically, the Fifth, Ninth, and Fourteenth Amendments have been cited in
support for finding a right to environmental quality in the U.S. Constitution.

I11. LEGAL HISTORY

In 1970, a non-profit, environmental action group petitioned the court to
recognize a fundamental right to environmental quality. In Environmental Defense Fund,
Inc. v. Corps of Engineers of United States Army, the plaintiff, EDF, sought to enjoin the
defendant from constructing a dam across the Cossatot River in Arkansas.*® The plaintiff
relied on three separate constitutional amendments:

The right to enjoy the beauty of God's creation, and to live in an
environment that preserves the unquantified amenities of life, is part of the
liberty protected by the Fifth and Fourteenth Amendments . . . and is also
one of those unenumerated rights retained by the people . . . as provided in
the Ninth Amendment . ...

The court recognized the EDF’s efforts to “carve out a mandate from the existing
provisions of our Constitution™® and stated that such attempts were “not fanciful and
may, indeed, some day, in one way or another obtain judicial recognition.”*°
Nevertheless, the court held that the plaintiff’s constitutional rights had not been violated
and that the legislative and executive branches of government were better suited to
establish an environmental right.?°

One year later, in Ely v. Velde, two plaintiffs brought suit against government
officials who sought to distribute federal funds for the purpose of building a prison in
Green Springs, Louisiana.* Though not the primary argument, the plaintiffs contended
that the defendant’s actions violated the plaintiffs’ constitutional rights to be protected
from “unreasonable and arbitrary action.”?* The court recognized that there was a
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groundswell of support from scholars and commentators on finding environmental
protection as a constitutional right; nevertheless, the court declined to elevate the
plaintiff’s concerns to a constitutional level.?

The following year, the court decided Tanner v. Armco Steel.** In that case, the
plaintiff argued that the defendant, Armco Steel, caused serious injuries by reason of the
pollutants emitted from their petroleum refineries.?® The plaintiff’s claim rested on a
violation of its constitutional rights pursuant to the Fifth, Ninth and Fourteenth
Amendments to the U.S. Constitution.?*® Unlike in the previous two cases, the Tanner
court addressed each constitutional argument separately in detail. The court summarily
dismissed the Fifth Amendment argument by stating that it serves to restrain the federal
government’s action against the States, but does not apply to the actions of private
entities.?” With respect to the Ninth Amendment argument, the court indicated that to
construe the Ninth Amendment and its “penumbra’?® as creating the right to a healthy
environment would equate to judicial legislating, and thus would not be appropriate.®
Finally, the court set forth four arguments justifying its decision to find the plaintiff’s
Fourteenth Amendment claim invalid.® First, the court noted that there is no evidence
that the Fourteenth Amendment ever intended to protect environmental rights.** Next,
the court stated that the Fourteenth Amendment provides no standards that would assist
courts in deciding whether a plaintiff’s rights have been violated and if so, what remedies
such plaintiffs should be afforded.®* Third, the court reiterated its view that the executive
and legislative branches are better-suited to resolve environmental problems.® Finally,
the court asserted that such controversies could be handled as state torts cases rather than
as federal cases.*

In 1979, the Second Circuit decided In re Agent Orange Product Liability
Litigation.® In that case, Vietnam veterans who were exposed to toxic chemicals sued
the manufacturers of Agent Orange for injuries caused to themselves and their children.®

2d.

24340 F. Supp. 532 (S.D. Tex. 1972).

1d. at 534.

g,

?"1d. at 534-35.

2 |In Griswold v. Connecticut, 381 U.S. 479 (1965), Justice Douglas opined that the First, Third,
Fourth, Fifth, and Ninth Amendments have “penumbras.” These penumbras have been construed
as creating fundamental rights which were not expressly enumerated in the first eight
amendments. Id. at 483-84. The most notable penumbra right is the right of privacy.

29340 F. Supp. at 535.

%1d. at 535-537.

%1 1d. at 536 (noting the remarks of Representative Richard Ottinger conceding that a provision
protecting environmental rights would have been futile at the time the Constitution was formed
and signed).

%1d.

#d.

**1d. at 536-37.

%5 475 F.Supp. 928 (D.C.N.Y. 1979).

% Ellen Tannenbaum, Note: Symposium: Mass Torts After Agent Orange, The Pratt-Weinstein
Approach to Mass Tort Litigation 52 BROOK. L. REV. 455, 455 (1986).



In what has since become the largest mass tort case in history,*” the court decided a
number of procedural issues, but with regard to the environmental aspect, the court stated
that there “there is not yet a constitutional right to a healthful environment*® (emphasis
added).

Ten years later, in Stop H-3 Association v. Dole, several environmental groups
sued to enjoin construction of an interstate highway because of its detrimental impact on
the environment.*® Although the Ninth Circuit Court of Appeals did not reach the
constitutional issue raised by the plaintiffs,“’ its language is illuminating. It said:

We agree that it is difficult to conceive of a more absolute and enduring
concern than the preservation and, increasingly, the restoration of a decent
and livable environment. Human life, itself a fundamental right, will
vanish if we continue our heedless exploitation of this planet's natural
resources. The centrality of the environment to all of our undertakings
gives individuals a vital stake in maintaining its integrity.*

In the above cited cases, a common rationale given by the courts in declining to
find a constitutional right to a healthy environment is a lack of precedent for doing so.
Yet each of the courts has used some language suggesting that such a right may or should
be forthcoming. In addition to the specific language already quoted above, in EDF,
Tanner, and Stop H-3, the courts referred to the famous language of Judge Learned Hand
in declining “to embrace the exhilarating opportunity of anticipating a doctrine which
may be in the womb of time, but whose birth is distant.”*

IV. THE INTERNATIONAL REALM

The environmental movement at the international level began to flourish in the
1960s in response to growing concern among nations over the environment’s
deterioration.”® The result was the passage of the Stockholm Declaration on the Human
Environment of 1972* which is generally believed to be the basis of international
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environmental law to date.*> Though not a binding document, the Stockholm Declaration
connects the right to environmental quality with basic, fundamental human rights, but it
fails to explicitly create an independent right to a healthy environment. The Declaration
reads:

Man has the fundamental right to freedom, equality and adequate
conditions of life, in an environment of a quality that permits a life of
dignity and well-being and he bears a solemn responsibility to protect and
improve the environment for present and future generations.*®

Subsequent international documents also indirectly link the right to a quality
environment to basic human rights. For example, Article 24 of the Convention on the
Rights of the Child mandates that states fulfill a child’s right to health by actively
fighting disease and malnutrition “taking into consideration the dangers and risks of
environmental pollution.”*’ The African Charter of Human and Peoples’ Rights
specifically recognizes an environmental right by stating: “All people shall have the right
to a general satisfactory environment favorable to their development.”*®

But the most recent document on environmental quality, The Rio Declaration of
1992, takes a slightly different approach: rather than expressly providing for a human
right to a decent environment, the Rio Declaration frames the issue in the context of
sustainable development and states that “[h]Juman beings are at the centre of concerns for
sustainable development. They are entitled to a healthy and productive life in harmony
with nature.”® The Rio Declaration has been sharply criticized for its failure to
recognize a specific human right to the environment instead suggesting that the needs of
humans should drive environmental policy decisions.™

Nonetheless, nations around the world recognize a constitutional right to
environmental quality. In fact, 130 countries have Constitutions that make some specific
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reference to the environment and of these, sixty include the right to a healthy
environment as a fundamental right.* For example, the world’s largest democracy,
India, explicitly includes such a right in its Constitution. Article 48A mandates that “the
State shall endeavor to protect and improve the environment™? and Article 51A creates a
similar duty “of every citizen of India to protect and improve the environment[.]”>* In
addition, Article 21, the due process clause guaranteeing that “[n]o person shall be
deprived of his life or personal liberty except according to procedure established by
law,”* has been construed by the Indian Supreme Court as including the right to a
healthy environment.>® In addition, more than thirty African nations include some type
of provision guaranteeing the right to environmental health, although there is scant case
law interpreting these Constitutional conditions.>®

But while India has taken the bold step of recognizing an enforceable fundamental
environmental right, most nations whose Constitutions make reference to an
environmental right do so as policy statements which serve to influence decision-makers
but fail to protect substantive rights.>” Therefore, persons who are injured by
environmental degradation are unable to bring claims because the provisions on which
they rely are unenforceable.?®

V. A CONSTITUTIONAL ENVIRONMENTAL RIGHT
A. A Constitutional Amendment to a Healthy Environment
1. Arguments Supporting Adopting a Constitutional Amendment
There are several arguments in support of adopting an amendment to the U.S.
constitution guaranteeing the right to a clean and healthy environment. A principal

reason for establishing a constitutional right to environmental protection is that doing so
takes the issue out of the realm of daily politics and therefore less susceptible to political

*! James. R. May, Constituting Fundamental Environmental Rights Worldwide, 23 PACE ENVTL.
L.REV. 113, 114-115 (2005-2006).

%2 India Const. art. 48A; Armin Rosencranz & Kathleen D. Yurchak, Progress on the
Environmental Front: The Regulation of Industry and Development in India, 19 HASTINGS INT’L
& ComP. L. REV. 489, 490-91 (1996).

%% India Const. art. 51A(g); Rosencranz and Yurckak, supra note 52 at 490-91.

> India Const. art. 21.

* A 1995 decision by the Indian Supreme Court held that “Article 21 protects the right to life as a
fundamental right. Enjoyment of life and its attainment including the right to live with human
dignity encompasses within its ambit, the protection and preservation of environment, ecological
balance, free from pollution of air and water sanitation without which life cannot be enjoyed. Any
contra acts or actions would cause environmental pollution. Environmental, ecological, air, water
pollution etc. should be regarded as amounting to violation of Article 21.” Virendra Gaur v. State
of Haryana, [1995] 2 A.l1.R. 577 (S.C.) (India); see also Rosencranz & Yurchak, supra note 52 at
490-91.

% Carl Bruch, et al, Constitutional Environmental Law: Giving Force to Fundamental Principles
in Africa, 26 CoOLUM. J. ENVTL. L. 131 (2001).

*" May, supra note 51 at 118-19.

*1d. at 116.



whims.”® As one scholar has noted, adopting constitutional environmental principles
“secures [them] against the vicissitudes of routine politics.”®® Since many view this as
anti-democratic, establishing a particular value as a constitutional right requires a special
justification to the take matter out of the realm of majoritarian decision-making.** For
instance, freedom of expression was undoubtedly a reaction against English society’s
suppression of speech and of the press.®? Although there is little agreement among
scholars as to why freedom of speech is protected as a fundamental right,®® the four most
often cited reasons are: to promote self-governance,® to facilitate the discovery of truth
through the “marketplace of ideas,”® to further personal autonomy,® and finally, to
encourage tolerance.®” Similarly, freedom of religion is accorded constitutional
protection because of the belief that religious freedom is deeply inherent in each
individual and that political decisions should not be permitted to interfere with man’s
essential nature.®®

There exists a strong rationale for establishing a constitutional right to
environmental protection to insulate environmental values from narrow majorities in
legislative bodies: that rationale can best be described as protecting the right of future
generations. Legislative action is an important means for protecting the environment.
But relying too heavily on Congress to protect the environment is not realistic. Making
choices to preserve and protect the environment are difficult ones. It is much easier for
legislators to do what is best right now without regard to future impact.*® Protecting the
environment cannot be achieved through short-term measures; rather, it is a long-term
goal which requires thoughtful and careful planning. Yet, proposing and passing
environmentally-friendly laws carry few benefits for politicians seeking short-term gains.
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Thus, including an environmental right will force legislators to consider the issue and act
accordingly.

Another reason for adopting a constitutional right to environmental quality is that
doing so would make the right more indestructible than mere statements of policy,
procedural norms, or even regulatory statutes.”’ Enacting a constitutional environmental
right would offer environmental protection the highest rank among legal norms, thereby
trumping statutes, administrative rules, and/or court decisions on the matter.”* There are,
of course, numerous federal statutes which contain strong environmental protections.
Foremost among these statutes is the National Environmental Policy Act (NEPA) which
has assumed legendary status because of its procedural requirement obligating any
federal agency to perform an Environmental Impact Statement before taking action that
may affect the environment.”> But NEPA has been sharply criticized for its lack of
judicial enforceability”® and for its ineffectiveness because of project-specific
exemptions.’® There are other environmental statutes that create enforceable rights but
these too have their limitations,”® and NEPA is the most likely federal statute to create a
private cause of action.”® Therefore, even statutes can fail to provide the purported
protections. A constitutional provision, on the other hand, would provide a minimum
guarantee, thereby assuring individuals that the right would receive the same protection
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accorded other fundamental rights. This is especially important for the poor and for
minorities, who are particularly vulnerable to environmental harm because they often live
in contaminated areas and/or work in hazardous conditions.”” Adopting a constitutional
right to environmental quality will therefore assure Americans, in particular traditionally
disadvantaged groups, at least a baseline guarantee that their rights to a decent
environment will not be infringed without legal recourse.

Furthermore, the United States Constitution is our nation’s supreme law.
Constitutional provisions carry great weight with the American public and provide model
rules which individuals should follow and shaping the actions of our citizenry.™
Americans identify many constitutional rights as a core part of our culture, often instilling
a sense of national pride around these rights.”® Adopting a constitutional amendment to
environmental quality may result in Americans taking a more active role to educate
themselves about environmental issues, and, over time, shape our environmentally
significant behavior for the better.

Next, protecting the environment is a global issue. Environmental threats abroad
affect Americans and vice versa. Thus, Americans cannot reasonably believe that
environmental policy should be only of domestic concern. As one scholar noted, “[t]he
amount of fossil fuel burning in China will affect temperatures in Kansas, and
transportation decisions in California will affect the quality of life in Bangladesh.”® The
interdependence of human beings is particularly evident when it comes to the
environment. No nation is an island,** and the United States’ environmental policy must
reflect its role as one part in a single ecosystem.®? As nations around the world begin to
recognize an environmental right, so too should the United States. Our failure to do so
will contravene the progress of global environmental efforts.

Related to the above, nations around the world are beginning to include
environmental protection as a constitutional right. Arguably, the United States has been
the leader of the free world for over a half a century and its Constitution has been and
continues to be used as a model to other countries as they form governing documents.®
The United States should be leading the world on environmental issues — as the U.S.
takes aggressive action on the matter, so will other countries. Adopting a constitutional
right to environmental quality will send a message to the world that the U.S. is serious
about environmental protection. Sitting on the sidelines while other countries enshrine
environmental rights in their constitutions will make it appear as though the U.S. is
putting its interests above the rest of the world. If some countries take measures to

" Gallagher, supra note 10 at 152.
;2 Brandl & Bungert, supra note 15, at 4.
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book, CONSTITUTIONALISM AND RIGHTS: THE INFLUENCE OF THE UNITED STATES
CONSTITUTION ABROAD, and stating that the contributing editors are unanimous about the fact
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document). Id. at 196.
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protect the environment while others fail to take such action, those countries which enact
the right will do so at the expense of the nations that do not take action. Countries such
as the United States that do not implement the right to environmental protection will
therefore be seeking their own advantage vis-a-vis other nations.

2. Arguments Against Adopting a Constitutional Amendment

Opponents of amending the Constitution to include a right to environmental
quality make several arguments to support their position. As an initial matter, many
scholars oppose amending the Constitution, except in extremely rare instances, because
of the document’s sacred status. Opponents of amending the Constitution point to the
words of James Madison cautioning against constitutional amendments except “for
certain great and extraordinary occasions.”® They also argue that Article V designates
elaborate procedures for amending the constitution, thereby supporting their contention
that amendments should be discouraged.®® Practically, then, the difficulty in amending
the Constitution poses a significant challenge for any amendment, including an
environmental rights amendment, yet there are other concerns as well. Critics also
contend that the Constitution should not be used as a vehicle to prescribe social values.®®
Supporters of this argument point to the absence of constitutional amendments for other
liberties such as the right to adequate housing or safe healthcare.®” Further, scholars point
out that there is very little consensus among the general public and also among legislators
on environmental policy, therefore a constitutional amendment is not viable.®® Next,
opponents argue that constitutional amendments should only be adopted in situations
where government institutions are incapable or unwilling to themselves bring about the
desired social policy.*® They contend that given the enormous number of environmental
regulations passed over the last few decades, there is no evidence that government is
unwilling or unable to involve itself in the matter.® Finally, some point to the purported
difficulty in implementing such an amendment and the onslaught of litigation that will
inevitably result from the passage of an environmental rights amendment as individuals
seek to enforce the right.*

a. Counter-Arguments

8 Theodore C. Sorensen, The American Constitution: Basic Charter or First Draft?, 40 ARIZ. L.
REV. 709, 715 (1998) (citing The Federalist No. 49, at 314 (James Madison) (Clinton Rossiter
ed., 1961).

8 See generally Baker, supra note 7 (providing an overview of the proper procedures to amend
the Constitution and discussing the difficulty and rarity of actually adopting an amendment).

8 J. B. Ruhl, An Environmental Rights Amendment: Good Message, Bad Idea, 11 NAT.
8F§ESOURCE5 & ENVT. 46, 47 (1997).
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It is difficult to articulate precise standards for when amending the Constitution is
appropriate. What some hold as a fundamental right will certainly not be the same for
others. Protection of the environment has only recently become a societal concern.
Population explosion, technological advancement, and consumer habits have placed a
strain on the environment unlike no other time in history.”? Several American states have
recognized the threat to the environment and have passed amendments to state
constitutions. Internationally, the right is being interwoven into Constitutions with
increasing frequency. But the right to a healthy environment is generally viewed as a
“positive” social right, requiring affirmative action on the part of the government to
create a certain standard. There are several problems with adopting such a positive right
in the U.S. Constitution. The first is that the majority of the Constitution’s existing
amendments protect “negative” rights rather than positive rights. Negative rights afford
individuals protection against an aggressive government as opposed to positive rights
which are individual entitlements to protections by the state requiring definite action on
the part of the government.*® Many countries that have enacted Constitutions in the past
thirty years have included “positive” rights. These more recent Constitutions protect the
right to certain minimum conditions including the right to food, adequate housing, and in
many countries, the right to a decent environment.”* Yet these more recent constitutions
have been harshly criticized for including overly broad goals and for their failure to
deliver the enumerated rights.*> Providing a wide array of social and/or economic rights
to citizens requires huge expenditures, and by including such guarantees, most countries
will not be able to keep apace with the needs of its citizens.*® The U.S. Constitution does
include three positive rights,” but all of the rights adopted since the Bill of Rights are
negative rights.”® Adopting a constitutional “right to a healthy environment” is an
aspirational right and is generally seen to be nonjusticiable. The Constitution does not
contain any rights which are solely aspirational and the notion of including positive,
social rights in the Constitution is scorned by many.*°

%2 See John C. Tucker, Constitutional Codification of an Environmental Ethic, 52 FLA. L. REV.
299, 301 (2000).

% Cass Sunstein, Social and Economic Rights? Lessons from South Africa 2,
http://www.law.uchicago.edu/academics/publiclaw/resources/12.CRS.pdf (last visited March 15,
2008).

% See supra notes 51-56 and accompanying text.

% J.B. Ruhl, The Metrics of Constitutional Amendments: And Why Proposed Environmental
Quality Amendments Don’t Measure Up, 74 NOTRE DAME L. REV. 245, 281 (1999).

% Herman Schwartz, Do Economic and Social Rights Belong in a Constitution, 10 AM. U. INT’L
L. REV. 1233, 1235, 1238 (1995).

% The Sixth, Seventh, and Tenth Amendments create certain rights. The Sixth and Seventh
Amendments set forth certain rights for persons charged with crimes including the right to a
speedy and public trial by an impartial jury. U.S. Const. amend. VI, VII. The Tenth Amendment
reserves certain rights to the States. U.S. Const. amend. X.

% Ruhl supra note 85, at 258.

% See generally Frank B. Cross, The Error of Positive Rights, 48 UCLA L. REv. 857 (2001)
(arguing that efforts to recognize positive rights explicit in the U.S. Constitution are imprudent
and would ultimately be ineffective because of the economic and political realities of enforcing
such rights); see also Schwartz, supra note 86, at 1235 (stating that “[tJo most American lawyers,
putting economic and social rights in a constitution verges on the unthinkable.”).
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Some argue that only negative rights should be protected because judicial
enforcement of positive rights is an impossible task.’®® Yet this argument fails to
recognize that enforcing negative rights requires courts to give substance to affirmative
obligations on the part of the government. For example, property rights are deeply
embedded in this nation’s history, yet such rights would be meaningless without police
and courts to enforce them.'™ Thus, negative rights require government action akin to
positive rights.

The argument referred to above that a constitutional environmental amendment is
unnecessary because the government is neither unwilling nor incapable of impacting
environmental policy’® can also be discredited. True, the federal government has
enacted a plethora of legislation that seeks to protect human health and the environment,
but as previously discussed,'® these statutes are often inadequate: thus, much more can
and should be done. A recent national poll reports that forty-four percent of Americans
believe, in general, that environmental regulations have not gone far enough.*®* More
than sixty percent of Americans believe that regulations concerning specific
environmental concerns, including laws to prevent water and air pollution and regulations
focused on conserving energy, have not gone far enough.'® In an article written by two
federal officials, it is acknowledged that the public expects more to be done with respect
to protecting the environment, and that the government should play a larger role in
environmental policy.'%

The “floodgates of litigation” argument previously mentioned'®’ is often cited as a
reason not to encourage policies that might lead to increased litigation. This concern is
neither well-founded nor persuasive. In order to have standing to sue in federal court, a
plaintiff must allege injury, causation, and redressability. While the standing criteria
previously were given broad interpretation, in a recent case involving environmental
harm, the Supreme Court reviewed the standing doctrine and tightened the requirements
necessary for a plaintiff to challenge government action thereby limiting the potential
cases that may be brought by litigants contesting environmentally harmful causes.'*®

199 «“The inability of the judiciary to develop remedies that effectively enforce positive rights
constitutes a reason not to recognize them.” 1d. at 879.

101 Schwartz, supra note 96, at 1236.

192 See supra notes 89-91 and accompanying text.

103 See supra notes 72-76 and accompanying text.

104 Roper Report Card, The National Environmental Education & Training Foundation,
Americans’ Low “Energy 1Q;”” A Risk to Our Energy Future, Why America Needs a Refresher
Course on Energy, (August, 2002), available at http://www.neefusa.org/pdf/roper/Roper2002.pdf
(last visited March 10, 2008).

%5 1d. at iv.

198 ois J. Schiffer & Timothy J. Dowling, Reflections on the Role of the Courts in Environmental
Law, 27 ENvVTL L. 327, 332-333 (1997). The authors are government officials. Ms. Schiffer is
the Assistant Attorney General for the Environment & Natural Resources Division (ENRD) of the
U.S. Department of Justice and Professor of Environmental Law at Georgetown University Law
Center. Supra, at 342, note a. Mr. Dowling is a lawyer in ENRD’s Policy, Legislation & Special
Litigation Section. Id.

197 See supra note 91 and accompanying text.

198 See generally Sarah A. Robichaud, Note: Lujan v. National Wildlife Federation: The Supreme
Court Tightens the Reins on Standing for Environmental Groups, 40 CATH. U. L.R. 443
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Furthermore, the argument regarding whether a specific policy should be adopted to
lessen the Court’s burden has been advanced by a notable defendant and summarily
dismissed by the Court.’®® “Most frivolous and vexatious litigation is terminated at the
pleading stage or on summary judgment, with little if any personal involvement by the
defendant. See Fed. Rules Civ. Proc. 12, 56. Moreover, the availability of sanctions
provides a significant deterrent to litigation[.]"*'° Undoubtedly, a right that guarantees
individuals that the government will refrain from action which causes environmental
harm may be difficult for courts to interpret and define. Yet courts have faced similar
struggles with respect to other fundamental rights and, over time, have developed a body
of jurisprudence on which we can rely. The same may be true for an environmental right.

3. Enacting a Constitutional Amendment to a Healthy Environment

Notwithstanding the fact that the positive vs. negative right distinction is illusory,
the right to environmental protection can be framed as a negative right''* to assuage those
concerned about including positive rights in the Constitution. By analogy, the right of
free speech is actually prohibitory in nature and assures individuals that the government
will not act in such a way that will restrict their freedom of speech. The specific
language of the First Amendment reads: “Congress shall make no law . . . abridging the
freedom of speech[.]” Similarly, an environmental rights amendment could be
mandatory and prohibitory in nature and read “Congress shall make no law abridging the
right to a clean and healthy environment.”*** Such a right would guarantee individuals
that the government and the private actors it regulates could not pollute or otherwise
engage in environmentally destructive behavior. Establishing the right as a negative right
removes the entitlement element viewed by many as problematic with regard to social
rights: a negative environmental right does not require the government to bestow upon
individuals minimum necessities, bur rather assures individuals that the government will
refrain from acting in ways that can harm the environment, much like the government
must refrain from interfering with an individual’s right to free speech.'*® .Additionally,
construing the right as a positive right is problematic because such rights lack justiciable
criteria™ and also require implementing legislation. On the other hand, viewing the right
as a mandatory, negative right would provide the necessary language for courts to find
the right to be self-executing and therefore enforceable.*™

(discussing the Court’s decision in Lujan v. National Wildlife Federation, 497 U.S. 871 (1990), to
narrow the number of cases brought by environmental litigants using the standing doctrine).

199 Clinton v. Jones, 520 U.S. 681, 708 (1997) (dismissing the President’s argument that
disallowing him absolute immunity from civil liability would lead to an aggrandizement in the
number of private lawsuits filed against the President).

194, (citation omitted).

11 Joshua J. Bruckerhoff, Note: Giving Nature Constitutional Protection: A Less Anthropocentric
Interpretation of Environmental Rights, 86 TEX. L. REV. 615, 626-27 (2008).

2 See id. at 627.

13 Bryan P. Wilson, Comment, State Constitutional Environmental Rights and Judicial Activism:
Is the Big Sky Falling? 53 EMORY L.J. 627 (2004).

14 Richard B. Stewart, Federalism and Rights, 19 GA. L. REV. 917, 943 n. 91 (1985).

115 jose L. Fernandez, State Constitutions, Environmental Rights Provisions, and the Doctrine of
Self-Execution: A Political Question? 17 HARV. ENVTL. L. REV. 333, 342 (1993) (stating that
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As argued above, there are numerous reasons that support adopting a
constitutional environmental right and there exists a feasible means of enacting such an
amendment. Concededly, the passage of such an amendment is a difficult task.
Nevertheless, there are many reasons that support a judicially-created right to
environmental quality.

B. Judicially-Created Rights

For years, there has been ample debate among practitioners, scholars, and judges
regarding the appropriate method of constitutional interpretation. On opposite sides of
the debate over whether the Court can read additional non-textual rights in the
Constitution are the originalists and the non-originalists™*° (also often referred to as the
interpretivists and the non-interpretivists, respectively).**’

In general, originalists ascribe to limiting judicial power by narrowly construing
the Constitution."*® They believe that the meaning of democracy is that elected officials
should govern and that judicial review is a “deviant institution” because it allows
unelected judges to change the decisions made by elected officials who are directly
accountable to the public.™® Those who subscribe to this methodology argue that in
order to limit the power of unelected judges, only those rights specifically enumerated or
clearly implied in the Constitution’s text should be protected.'*

On the other hand, non-originalists argue that judges should have considerable
discretion in interpreting the Constitution.*** They contend that the Constitution should
evolve not only by amendment, but also by judicial interpretation, and thus judges should
be permitted to go beyond just the four corners of the Constitution’s text.?> Those who
espouse this approach contend that because of advances in society and technology, courts
are free to protect rights that are not expressly delineated.'??

A “fundamental right” is given special status because such rights cannot be
infringed by the government without a compelling purpose.*®* For the Court to interpret
an existing constitutional provision to create a new fundamental right is a not a radical
idea. Although controversial, the Court has created numerous fundamental rights not
specifically enumerated in the Constitution using either the Due Process Clause of the
Fifth and Fourteenth Amendments or the Equal Protection Clause of the Fourteenth
Amendment.*?® Either or both of these clauses can give rise to a constitutional right to a

mandatory provisions that impose limits on legislative authority are usually construed as self-
executing).

116 Chemerinsky, supra note 62, at 11.

17 Maureen B. Callahan, Cultural Relativism and the Interpretation of Constitutional Texts, 30
WILLAMETTE L. REV. 609 (1994).

ii Chemerinsky, supra note 62, at 11.

o
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2 1d. at 12.

24 1d. at 815.

125 see infra note 126 and accompanying text (providing examples of cases where the Court has
created a fundamental right from an existing constitutional provision).
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healthy environment. The remainder of this article discusses what the author believes to
be the most viable possibility for finding a judicially-created right: the Due Process
Clauses of the Fifth and Fourteenth Amendments.

1. Judicially Created Rights Using Substantive Due Process

The phrase “substantive due process” has been coined to encompass the broad
interpretation of rights under the due process clauses of the Fifth and Fourteenth
Amendments. Though the concept has been discredited,'? the Supreme Court has relied
on substantive due process to recognize numerous rights not clearly enumerated in the
Constitution.*?’

In a recent case, Washington v. Glucksberg, involving an alleged violation of
substantive due process, the Supreme Court used the theory to decide that individuals do
not have the fundamental right to physician-assisted suicide.'?® At issue in the case was a
challenge to a state statute that made it a crime for doctors to assist a suicide.'?®
Although the Glucksberg majority upheld the statute, it reasoned that a substantive due
process right required two elements: first, the asserted right required a determination of
whether it was “deeply rooted in [our] Nation’s history and tradition”;** second, the right
required a “careful description.”**

2. Recognizing a Constitutional Right to a Healthy Environment Using
Substantive Due Process

Applying this two-part test in favor of finding a constitutional right to a healthy
environment does not bode well for the right. The first factor in the framework requires
the right to have been historically and traditionally protected. Yet, there is scant history
supporting a constitutional environmental right. Undoubtedly, there is ample recent
history supporting the right,*** yet the Glucksberg test requires not a right that has been

126 James W. Ely, Jr., The Oxymoron Reconsidered: Myth and Reality in the Origins of
Substantive Due Process, 16 CONST. COMMMENT. 315, 315 (1999) (“[W?}e apparently need
periodic reminding that ‘substantive due process’ is a contradiction in terms--sort of like ‘green
pastel redness.”” (citing JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL
REVIEW 18 (Harvard U. Press, 1980)) and referring to Judge Richard A. Posner’s statement in
Ellis v. Hamilton, 669 F.2d 510 (7th Cir. 1982) where he referred to substantive due process as
“the ubiquitous oxymoron” and stating that the term “oxymoron” is widely used in the scholarly
literature by opponents of the doctrine). Ely, Jr., supra at 512.

127 Zablocki v. Redhail (holding that the right to marry is a fundamental right protected under the
liberty of the due process clause); Stanley v. Illinois (deciding that fathers of children born out-of-
wedlock have a fundamental right to custody of their children); Moore v. City of East Cleveland
(expressly relying on substantive due process in declaring the right to keep a family together);
Roe v. Wade (using substantive due process to find the right to an abortion).

128521 U.S. 702 (1997).

2 1d. at 706-07.

20 d. at 721.

Bld. at 721.

132 Consider the numerous environmental protection statutes including, but not limited to, the
Clean Air Act, the Endangered Species Act, the Pollution Prevention Act, and the Safe Drinking
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protected in modern society, but a right that has been traditionally protected throughout
America’s history. The U.S. Constitution says nothing about the environment, and
throughout our nation’s history, environmental effects have often taken a back-seat to
economic progress. The Industrial Revolution is a prime example of the failure of our
nation’s policymakers to safeguard the environment. The adverse impacts of pollution
and other environmentally destructive causes have only recently gained the attention of
the general public and of legislators.

The test announced in Glucksberg has been criticized for its rigidity and
obscurity.™®® Indeed, evaluating whether a fundamental right to a healthy environment is
a right that is deeply rooted in our nation’s history demonstrates an essential flaw with
the Glucksberg approach: admittedly, environmental rights have not been traditionally
protected, yet the need for doing so has not emerged until recently. Air pollution only
became a major problem after the Industrial Revolution.*** Water pollution has recently
become of widespread concern because of sanitary sewers which serve as a delivery
device for the spread of hazardous chemicals.’®* The endangerment of humans and other
living species and the large-scale destruction of the natural world have only become
issues in modern history. Thus, to require a finding that the right has been historically
protected is a circular argument. Nevertheless, under the Glucksberg test, an
environmental right would likely fail the first prong of the two-part test.

In an opinion more recent than Glucksberg, the Supreme Court in Lawrence v.
Texas rejected the "deeply rooted in the nation's history" test and stated that to find a right
under the substantive due process clause, courts must look to evolving political and
cultural values.*® Under this framework, an environmental right seems more feasible.

At issue in Lawrence was a state statute criminalizing acts of sodomy between
members of the same sex.”*” The Court held that the statute was unconstitutional under

Water Act. For a comprehensive list of federal environmental laws, see U.S. Environmental
Protection Agency, Laws, Regulations, Guidance and Dockets,
http://www.epa.gov/lawsregs/laws/index.html (last visited March 6, 2008); see also Ruhl, supra
note 86, at 48 (referring to the amount of federal environmental statutes that have developed over
the past twenty-five years as “gargantuan”).

133 See Laurence H. Tribe, Lawrence V. Texas: The “Fundamental Right that Dare Not Speak Its
Name”, 117 HARV. L. REV. 1893, 1994 (2004) (observing that [t]he Glucksberg opinion does
indeed put forth an effort to collapse claims of liberty into the unidimensional and binary business
of determining which personal activities belong to the historically venerated catalog of privileged
acts and which do not[.]”); see also Constitutional Law—Substantive Due Process—Eleventh
Circuit Upholds Florida Statute Barring Gays From Adopting.—Lofton v. Secretary of the
Department of Children & Family Services, 538 F.3d 804 (11" Cir. 2004), 117 HARV. L. REV.
2791, 2795 (2004) (noting that Glucksberg reduces substantive due process “to a trivial and
circular analysis” and that its approach is “twisted”).

34 Victor B. Flatt, This Land is Your Land (Our Right to the Environment), 10 W. VA. L. REV. 1,
23 (2004) (citing Arnold W. Reitze, Jr., A Century of Air Pollution Control Law: What’s Worked,
What’s Failed: What Might Work, 21 ENVTL L. 59 (1991)).

135 Flatt, supra note 134 at 23-24 (citing William L. Andreen, The Evolution of Water Pollution
Control in the United States-State, Local, and Federal Efforts, 1789-1972: Part 1, 22 STAN.
ENVTL L.J. 145 (2003)).

136 539 U.S. 558 (2003).

7 1d. at 562.
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the theory of substantive due process.** The majority opinion in Lawrence is viewed by
many as groundbreaking because it unequivocally engages in making value judgments
about what cultural and political ideas should be considered of constitutional
importance.’® The Court’s language in Lawrence evinces respect for “constitutional
values that have not heretofore found their natural home in the Due Process Clause.”**°
While the majority opinion in Lawrence has also been harshly criticized, it is ultimately
recognition that constitutional law and culture are juxtaposed in a reciprocal, dynamic
relationship whereby each influences the other.*** Under this view, a constitutional right
to environmental protection can be justified. In the last half century, concern for the
environment has become a major political and cultural concern. There is no shortage of
contemporary laws regulating the environment: the array of federal statutes and executive
orders which aim to protect the environment is substantial.'*> Modern elected officials
from both major political parties ascribe to environmental values.**® In fact,
environmentalism is currently the most popular social movement with more than three-
quarters of Americans identifying themselves as “environmentalists.”*** This number is
striking given that twenty-five years ago, there were no environmentalists and the
scientific study of the interaction between humans and the environment was in its nascent
phase.’® These recent developments demonstrate the evolution of environmental values
into a core part of our political and cultural landscape. As society evolves, so do our
values, and the substantive due process doctrine permits the Court to recognize these
changes.

The Court’s reasoning in Lawrence is a major turning point for the substantive
due process doctrine, but it is also significant because it is the first time the Supreme
Court cited foreign case law in overturning an American constitutional precedent.**
While there is certainly debate over whether, and to what extent, the Supreme Court
should look to foreign case law in deciding constitutional questions,**’ Justice Kennedy’s

"% | awrence, 539 U.S. 558,

139 Robert C. Post, Foreword: Fashioning the Legal Constitution: Culture, Courts and Law, 117
HARV. L. REV. 4, 96 (2003).

1% 1d. at 97-98.

M. at 8.

142 See supra note 90 and accompanying text.

143 George H.W. Bush indicated his desire to follow the example of President Theodore
Roosevelt and become “the Environmental President.” Likewise, Bill Clinton’s presidency was
marked by a Republican Congress unsympathetic to environmental issues. Nevertheless, he was
still responsible for increasing the number of national monuments, protecting four million acres
of land, and enhancing protection in the Florida Everglades and Hawaii’s coral reefs. David
Walls, Environmental Movement, Sonoma State University,
http://www.sonoma.edu/users/w/wallsd/environmental-movement.shtml (last visited March 4,
2008).
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18 Wwilliam N. Eskridge, Jr., United States: Lawrence v. Texas and the Imperative of Comparative
Constitutionalism, 2 INT’L J. OF CONST. L. 555, 555 (2004).

147 On the issue of American courts looking to foreign precedent, Justice Sandra Day O'Connor
remarked: “Although international law and the law of other nations are rarely binding upon our
decisions in U.S. courts, conclusions reached by other countries and by the international
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opinion in Lawrence clearly suggests that foreign precedent is relevant in our countries’
constitutional discourse.*® This fact weighs in favor of finding a constitutional right to a
healthy environment for Americans. As discussed above, the world’s largest democracy,
India, explicitly recognizes an environmental right in its Constitution and the Indian
Supreme Court has also interpreted its Due Process provisions to include the right.**
Additionally, courts in other countries have recognized the right.**® These decisions
should influence U.S. courts to find an environmental right.

Critics of finding a constitutional right to environmental protection under
substantive due process argue that such a broad interpretation may lead to endless
fundamental rights. Admittedly, the framework set forth in Lawrence may lead to
additional fundamental rights pursuant to the test. Yet the argument that the test will lead
to countless rights is baseless. The judicial branch has few means to execute its
judgments. Therefore, the public’s opinion of judicial decisions, particularly with respect
to whether the decisions accord with public sentiments, is integral to the judiciary’s
effective dispositions and cautions restraint by the Court. As Justice Frankfurter once
noted, “[t]he Court’s authority — possessed of neither the purse nor the sword — ultimately
rest on sustained public confidence in its moral sanction.”*

The Lawrence decision necessarily implicates the Court in making value
judgments in order to protect the rights and liberties of Americans. Lawrence laid the
groundwork for the protection of environmental rights as a fundamental value and at the
next opportunity, the Court should recognize such a right. The long-term effect of
creating a fundamental environmental right will be the protection of the environment for
us and our posterity.

community should at times constitute persuasive authority in American courts. . . . While
ultimately we must bear responsibility for interpreting our own laws, there is much to learn from
other distinguished jurists who have given thought to the same difficult issues that we face here.”
Eskridge, supra note 146 at 556 (citing Sandra Day O'Connor, Keynote Address before the
Ninety-Sixth Annual Meeting of the American Society of International Law, 96 AM. SOC'Y INT'L
L. PrRoC. 348, 350 (2002)). At the confirmation hearing for U.S. Court of Appeals Judge Samuel
Alito, Jr., he was asked about whether he believed foreign precedent should be relevant to the
Supreme Court. He replied: “I don't think that foreign law is helpful in interpreting the
Constitution. . . . . We have our own law, we have our own traditions, we have our own
precedents, and we should look to that in interpreting our Constitution.” Daniel J. Frank, Notes,
Constitutional Interpretation Revisited: The Effects of a Delicate Supreme Court Balance on the
Inclusion of Foreign Law in American Jurisprudence, 92 lowA L. REv. 1037, 1042 (2007) (citing
Confirmation Hearing on the Nomination of Samuel A. Alito, Jr. to be an Associate Justice of the
Supreme Court of the United States: Hearing Before the S. Comm. on the Judiciary, 109th Cong.
370 (2006) (statements of Samuel Alito, Jr. in response to questions from Senator Kyl)). For
more on the debate between originalists and transnationalists (the former are those who believe
foreign case law is not relevant to American constitutional jurisprudence while the latter believe it
is relevant), see generally Frank, supra at 1043-48.

148 See Harold Hongju Koh, The United States Constitution and International Law: International
Law as Part of Our Law, 98 AM. J. INT’L L. 43, 48-50 (2004).

149 See supra notes 52-55 and accompanying text.

150 See supra notes 51-56 and accompanying text.

151 Baker v. Carr, 369 U.S. 186, 267 (1962) ((Frankfurter, J., dissenting) (asserting that the Court
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V1. CONCLUSION

The current state of the environment calls for drastic action to ameliorate the
negative effects of environmental destruction — a constitutional right to a healthy
environment will enshrine the importance of the environment into our constitutional
culture and will have long-term benefits. While enacting a constitutional amendment to a
healthy environment has been criticized as being impractical,*** these critiques can be
discredited;**® enacting a negative environmental right similar to existing constitutional
amendments is the most feasible approach.™* Alternatively, judicial recognition of an
environmental right is possible under the Court’s substantive due process
jurisprudence.'® After Lawrence, the time is right for the Court to embrace the
opportunity to fashion an environmental right.

152 See supra notes 84-91 and accompanying text.
153 See supra notes 92-110 and accompanying text.
154 See supra notes 111-115 and accompanying text.
155 See supra notes 132-151 and accompanying text.
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