
48th Annual Spring Meeting


Section of Antitrust Law


Joint Committee Program


of the


Trade Association Committee


and the


Corporate Counseling Committee


Keeping Antitrust Simple:


"Your Momma's Rules" For Attending Meetings


David A. Bagwell


Armbrecht, Jackson, DeMouy, Crowe, Holmes and Reeves, L.L.C.


Mobile, Alabama


April 7, 2000


Washington, DC
There are plenty of good reasons to join in trade associations; they have a long and productive history. Everybody knows the good reasons. We probably need a little study on the  risks, so that we can improve the good associations and avoid the bad.
I.
WHAT TRADE AND STANDARDS GROUPS ARE YOUR PEOPLE IN,

AND WHY  DO THEY WANT TO BE IN THEM?  You're already too busy, but you're not as busy as you'll be if your clients get sued or even indicted for involvement with improper trade association or standards  groups. And it does happen. So, whether your people are already in the groups, or are just about to join, here are some things to think about, and some questions to ask. Do as little or as much as you wish, or as much as you can, but you ought at least to know about some of the issues.  This first section covers the most basic of issues, the bedrock corporate issues.

A.
What Are The Relevant Organizations?  In which trade associations or standard-setting organizations do your clients/employees already participate, or have membership? Their names? Their locations and meeting places? Are your people officers or directors in the group? Do you know?  If your people want to join trade associations or standards groups, does your Antitrust Compliance Policy require that the issue be mentioned to or approved by counsel? Maybe it should.

B.
Incorporation.  Are the groups  incorporated or not? A 1992 survey of more than 2.000 associations by the American Society of Association Executives ["ASAE Survey"]
 found

that 4% were not incorporated, but with smaller specialized or local associations -- the ones most likely not to have been in the survey and most likely to cause legal problems -- the percentage unincorporated may be higher
.  It is obvious, but it is often ignored, that if it isn't incorporated, there may be individual liability on the "members", whether the members are individual or corporate members. Whose law may apply to decide that issue, and what is it? Better to know now, than later.

If the group is incorporated, a thorough analysis would include looking at the articles of incorporation and by-laws to make sure that they don't have stated as a fundamental purpose something which is anti-competitive
, and to make sure that the by-laws properly set forth conditions for censure or expulsion only for non-problematic reasons
. While expulsion may not present the same level of antitrust risk it once did
, these merit a look.

Furthermore, associations seem to like to have high-sounding "Codes of Ethics"
, and if this one does, you should take a look to make sure that it's advisors are smarter than the Bar Associations, and don't try to limit forms of competition such as, say, advertising
.

C.
Nature of Membership.  Is the company a member, or are individuals members? It may make a big difference for insurance coverage and corporate indemnity purposes. 95% of the incorporated Associations in the ASAE Survey had individual members. Beware: lots of "mere laymen" may think the company is the member, but it may well be them individually. Might want to check the relevant insurance policies of your client [CGL? D&O?] for coverage definitions or exclusions respecting individual memberships or officer positions of your client in outside organizations.

D.
Chapters. The membership may be in a chapter; 46% of those in the ASAE Survey had chapters, branches or affiliated organizations, with all sorts of legal relationships among the mother organization, the chapter, and the members.  Even if the national group is well- organized, the state or local might not be, and your client could get stuck as a member of an unincorporated association -- maybe the local chapter -- which, depending on the state law involved
, could mean liability.

E.
Association Lawyers.  Does the association have a lawyer at all? If it does, don't stop there:  51% of those surveyed in the ASAE Survey hired lawyers "on a job basis", which probably means  to answer a tax question or to defend a lawsuit. If that's the case, it is highly unlikely that any lawyer  attends any of the meetings, and even if he/she does, that he/she knows what really goes on in the association. In fact, the survey showed that a whopping 76% of all the associations surveyed did NOT have a lawyer attend board meetings, which nearly surely meant that competitors were sitting down and meeting and agreeing to do things, and that no lawyer was there to give guidance. Obviously that creates a serious antitrust risk.

And, speaking of antitrust risk, a whopping 79% of the associations surveyed did not have an antitrust compliance plan at all, which probably means that no lawyer reviews the minutes; trouble in River City. If you can, you probably ought to take a look at at least some of the meeting notices, agendae, and minutes, just to get the flavor
 and check  the ambient  stupidity quotient.

Find out if the group has a lawyer at all, find out the lawyer's name, and give him/her a call. Before doing that, you might want to become somewhat familiar with what a good association lawyer actually does, by pulling a pretty good article
.

And finally, you need to know that one of the latest lawyer marketing gimmicks is for the lawyer to create his or her own trade association "out of whole cloth"
.  When you think about it, somebody who cares enough to create his/her own client ought at least to be interested in its survival, but whether he/she knows anything is a different question.

F.
Association's Insurance Coverage.  Does the group have basic insurance, like Comprehensive General Liability? Directors and Officers? Professional Liability? Fiduciary [for ERISA purposes]? Does anybody ever look at it or analyze it?  What does it tell you if somebody doesn't have insurance?

G.
Insurance Subsidiary or Insurance Plan. In the ASAE Survey, 46% of associations offered insurance of some kind to members; 27% of those associations retained some kind of financial risk under the programs
.  Unfortunately, "some" [suit yourself] percentage of association people know little or nothing about the insurance business, and serious involvement with insurance programs -- especially an insurance subsidiary or the like -- should be viewed as a clear warning flag.  Here is a topic on which you ought to exercise due diligence.

H.
Audits.   Does  anybody ever audit the books? In the ASAE survey, 13% were not audited. Even if the books are audited, does anybody ever look at the audits? Glance at the footnotes?

I.
Information Exchanges.  What kind of information is exchanged?  You are familiar with "benchmarking" in the business world, an antitrust lawyer's concern
.  What kind of information gathering does the association engage in or assist in, or benchmarking, and if so, does anybody like a lawyer ever pay any attention to it?

J.
Document Retention Program.  Does the group have any document retention program at all, or are troublesome minutes prepared by non-lawyers simply retained forever?

K.
Organizational History.  A quick check of the group's history may be worth the time; a surprising number of trade associations are still subject to complex and sometimes burdensome antitrust [or sometimes other kinds of] consent decrees, running back many decades, many dating to the early trustbusting years or the Thurman Arnold times of the Truman administration. A history of antitrust abuse may be troublesome, and with a consent decree, an enforcer may get to second or third base on an easy bunt. 

II.
POTENTIAL LIABILITIES.  Some years back, the Antitrust Section of the ABA put on a program entitled "Trade and Professional Associations: The Antitrust Combat Zones"
. The program was aptly named. There are plenty of risks from membership in poorly-run trade associations or standards or certification organizations, and unfortunately, there are some of those around.  Even if the group passed the tests in the last section, the very most basic, that's just a start.  Now comes the hard part.

A.
"Pardon Me for Living!" The Litigation Risk From Simple Existence.  In the tobacco and gun litigation, don't forget that the manufacturers and sellers are being sued for the perfectly legal initial sale of what is a perfectly legal product, which is not "defective" in the traditional sense. While the tobacco trade associations were charged with affirmative wrongdoing, the trend in the gun cases seems to be toward a suit for simply existing and conducting a perfectly legal business
. Alabama Attorney General Pryor (among a few others) has been warning for some time
 that this portends possible industry-wide liability in a number of fields involving the manufacture and sale of perfectly legal products, with the liquor and "fat" [cheese? fast food? beef?] businesses likely future targets.

Furthermore, a trade association or standards group is a business like any other, and has the usual panoply of tax
, ERISA, Title VII, ADA, corporate and similar concerns. Presumably the group's lawyer -- if they have one -- is watching out. But maybe they don't have a lawyer, and maybe he/she isn't watching out. Do you have any idea?  Here are just a few basics, a checklist for your thoughts on the subject.

B.
Antitrust Risk From Specific Non-Standards, Non-Certification Acts During Operation of Trade Association. A trade association
, like any other business, has serious risk if it is stupid enough to engage in overt price-fixing conspiracies, and -- apparently -- a number of them are
. Lest we be uncharitable, let's remember that not long ago Alabama lawyers were guilty of the same thing
, and some of the best people we know still may be causing antitrust problems
. Furthermore, trade associations may become active in doing bad things with or among their members, such as limiting distribution
, limiting output as well as price
, expelling members
, or any number of other things.  But this paper tries to focus more on the risks peculiar to trade associations and standards groups; we cannot cover all of antitrust here today. 

C.
Risk from Standard Setting or Certification.  Before you can evaluate the risk of involvement in standard setting or certification organizations, you need to know a few basic things.

First, it wouldn't hurt to know something about the system of standards in general
, and if you have the misfortune to have the overlay of government, your task may be even more daunting
.

1.
Risk of Tort Liability.

a.
Tort Liability from Standards.  While a trade association may not have a duty to adopt standards
, in some or maybe most, or maybe even all states a  trade association which sets standards may be held liable for damages proximately caused by the association's breach of the duty of due care in adopting standards
, or liable in a respondeat superior manner through apparent authority and/or ratification where the tortfeasor has been somehow approved or certified
, or for complicity in the alleged wrongdoing
. This is growing like the eggplant that ate Chicago, so stay tuned. Formerly, association lawyers were antitrust lawyers. Now, if they are any good at all, they are also watching their backs for tort issues.  The plaintiffs' bar sees a new layer of insured liability, and they are acting on it.

b.
Tort Liability from Certification. There is an ALR annotation entitled "Products Liability of Endorser, Trade Association, Certifier, or Similar Party Who Expresses Approval of Product"
.If that doesn't convince you that this is a problem area, nothing will; you have to have a certain critical mass of cases before you can "annotate" them. Furthermore, there may not be insurance for some of these problems
.

2.
Antitrust Risks.  The antitrust risks from standard setting and from certification are quite similar and, indeed, are usually treated together. There are antitrust risks for certification,
, and there  are clear antitrust risks from standard setting
, even where the organization is a non-profit
. In this paper, we will for the most part treat standards and certification together. These risks tend to fall into two groups, (a) relating to risks from the structure and program of the organization, and (b) relating to risks from the work of  individuals and companies  within the organization.

a.
Antitrust Risks From The Structure of the Program. One of the best but most basic surveys of  how to structure a sound standards or certification program is an "oldie but goodie". Back in 1971, the American National Standards Institute ["ANSI"] -- which is a respected national broad-spectrum  standards organization -- wrote a letter to the Federal Trade Commission asking for an advisory opinion on its standards program. The Federal Trade Commission took two tries at responding, both times declining to issue an advisory opinion, but on the second try
  the Commission did list "some of  the matters which must be considered in an evaluation of any program of self-regulation", namely:

(1)
"Standardization and certification programs must not be used as devices for fixing prices or otherwise lessening competition. See, e.g., Milk and Ice Cream Can Institute v. F.T.C., 152 F.2d 478 (7th Cir. 1946)";

(2)
"Standardization and certification programs must not have the effect of boycotting or excluding competitors. See, e.g., Silver v. New York Stock Exchange, 373 U.S. 341 (1963)";

(3)
"Standardization and certification programs must not have the effect of withholding or controlling production. See, e.g., Standard Sanitary Mfg. Co. v. United States, 226 U.S. 20 (1912); National Macaroni Manufacturers Ass'n v. F.T.C., 345 F.2d 421 (7th Cir. 1965)";

(4)
"Construction or specification standards should not be used except in exceptional circumstances and never when performance standards can be developed";

(5)
"It is incumbent upon any organization sponsoring, adopting, administering or enforcing standards to insure that its standards reflect existing technology and are kept current and adequately upgraded to allow for technological innovation";

(6)
"Where certification is involved, no applicant for certification may be denied certification for any of the following reasons: (a) that he is a nonmember of any association or organization; (b) that he is a foreign competitor; or (c) that he is unable to pay the fee or cost charged for certification. See Advisory Opinion Digest No. 152, 3 CCH TRADE REG.REP. Para 18,125 (December 13, 1967)";

(7)
"Fees charged in connection with participation in a standardization or certification program must be open to all competitors, domestic or foreign";

(8)
"Membership in groups or organizations sponsoring, promulgating or administering standardization or certification programs must be open to all competitors, domestic or foreign";

(9)
"Due process must be accorded all parties interested in or affected by a standardization or certification  program, including suppliers, manufacturers, distributors, customers and users. Due process includes, but is not limited to, the conduct of timely hearings with prompt decisions on claims respecting standards or the denial of certification";

(10)
"Standards and certification programs, unless otherwise clearly required by considerations of safety, may not be used to reduce, restrict or limit in any manner, the kinds, quantities, sizes, styles or qualities of products . See, e.g., the consent decree in United States v. General Electric Co., 1956 TRADE CAS. Paras 67,714,67,794,67,795,67,796 (D.N.J. 1954)";

(11)
"The exercise of  the responsibility of  validating any proposed standard should include a determination by a laboratory or other appropriate identity independent of those immediately affected by the proposed standard that the criteria set forth in such standard are meaningful and relevant. See, e.g., the consent decree in United States v. Southern Pine Ass'n, 1940-43 TRADE CAS. PARA 56, 007 (E.D.La. 1940)" [DAB NOTE: this consent decree has been rescinded (in part on my own motion), but not because of any change in its substantive relevance or validity];

(12)
"The function and responsibility of determining whether any product is to be certified under any program involving certification should be performed by an appropriate organization independent of those immediately affected by such  program. United States v. Southern Pine Ass'n, supra";

(13)
"Representations made by standards organizations with respect to testing procedures, standards, etc., must be truthful. See, e.g., In the Matter of Parents' Magazine Enterprises, Inc., FTC Dkt No. C-1133 (1966)";

(14)
"In cases involving a challenge to standards, the burden of proof respecting reasonableness is upon those who develop and enforce the standards. Kestenbaum, Antitrust Questions in Voluntary Industry Standards, p. 10, Address prepared for delivery before the National Association of Manufacturers Marketing Conference (October 9, 1969)";

(15)
"All standards must be voluntary"
;

(16)
"Certification programs should avoid the use of a single standard, 'pass/fail' systems and, in lieu thereof, employ graded systems which preserve consumer and user options".

The FTC then noted that "[t]he foregoing criteria, which are by no means exhaustive, demonstrate the many factors which make it difficult" for the FTC to approve such a program, and noted further that "[t]he difficulty is increased by the uncertainty which exists in the court decisions on this subject". The FTC noted, though, that it "would like to assist in exploring the possibilities of self-regulation through standard certifications [sic]", and that "to that end it has directed its staff to commence an in depth study of the subject to determine whether it is possible for the Commission to make a meaningful contribution to the development of a satisfactory and legal program". 

Thereafter the FTC directed the staff of the Bureau of Consumer Protection to start an investigation of the subject of standards  and certification, and marketing with reference to standards, where engaged in acts or practices which violated Section 5 of the FTC Act. In December of 1978 The FTC Bureau of Consumer Protection issued a Proposed Rule and Staff Report on "Standards and Certification" and in April of 1983, issued a Final Staff Report on Standards and Certification, which concluded that case-by-case enforcement was the best remedy, but that the FTC also needed a rule under Section 6(g) of the FTC Act, on unfair methods of competition, "aimed at prohibiting and remedying a key industrywide procedural defect -- failure of standards developers to  consider and decide complaints that their actions unreasonably restrain trade"
. Reading these reports suggests that it is prudent to emphasize that standards and certification bodies contain representatives of many facets of the industry, including consumers and [where appropriate] certain government scientific or technical personnel.

In 1985, the FTC terminated that rulemaking after deciding that an industrywide rule was not necessary and that a case-by-case approach directed at individual law violators would be a more efficient law enforcement approach for the standards area
,  and, since then, that's been the approach. 

It is also worth noting before leaving this area that increasingly, with the advent of the International Standards Organization movement, there are not only national issues, but also international
. The Federal Trade Commission has recognized the impact of international standards and is working to conform its work to those standards or, at least, to recognize their relevance and importance
.

b.
Antitrust Risks From Individual or Company Operation Within the Association Structure.

(1)
"Those Cases".  About the time the FTC decided to allow standards and certification issues to be decided by individual cases rather than by general rule, there arose several
 cases which, over about a decade [pretty slow by antitrust standards] both put fear into the hearts of members and officers of standards and certification bodies, and also gave some guidance. You've heard all about those cases at meetings like this (maybe a dozen times), but they tend to run together and blur in the minds of middle-aged lawyers, so here's a mind-jogging summary, which -- like all good speeches -- contains vast oversimplifications:

(a)
Hydrolevel [American Society of Mechanical Engineers, Inc. v. Hydrolevel Corp.,  456 U.S. 556 (1982)][the case where the competitor takes over and misuses the Society for improper  competitive purposes]. The American Society of Mechanical Engineers had about 90,000 members and promulgated 400 separate codes and standards which, while advisory, often get adopted as part of codes and laws, and therefore often have force of law. One of the codes concerned boilers and pressure vessels.  One company [call it "Dominant"] had historically controlled the market with a low-water fuel cut-off. Then, an upstart market entrant [call it "Entrant"] entered the market with an improved version, which had a time delay. An employee of Dominant found himself in charge of the Committee which reviewed the issue. Some Dominant facecards concocted a plot to send an inquiry to the Society asking if the new valve of Entrant was sufficient or not, the inquiry would be referred to the committee of which Dominant's guy was vice chairman, and the answer -- drafted by the same guy who sent the question -- would come back "No". They did it; the answer was that Entrant's new valve didn't meet code. Naturally, Dominant used this in sales. Entrant suffered badly in the marketplace, and finally sued the Society for letting itself be so improperly co-opted by a commercial interest. The jury found for Entrant against the Society, and the Court of Appeals affirmed. The Supreme Court affirmed, noting that the "apparent authority" theory was good enough, and Justice Blackmun delivered a few zingers:

a standard-setting organization like ASME can be rife with opportunities for anticompetitive activity. Many of ASME's officials are associated with members of the industries regulated by ASME's codes. Although, undoubtedly, most serve ASME without concern for the interests of  their corporate employers, some may well view their positions with ASME, at least in part, as an opportunity to benefit their employers. When the great influence of ASME's reputation is placed at their disposal, the less altruistic of ASME's agents have an opportunity to harm their employers' competitors through manipulation of ASME's codes.

. . . .

[I]f . . ASME is civilly liable for the antitrust violations of its agents acting with apparent authority, it is much more likely that similar antitrust violations will not occur in the future. . ."[P]ressure [will be] brought on [the organization] to see to it that [its] agents abide by the law." [cite omitted] Only ASME can take systematic steps to make improper conduct on the part of all its agents unlikely, and the possibility of civil liability will inevitably be a  powerful incentive for ASME to take those steps. Thus, a rule that imposes liability on the standard-setting organization -- which is best situated to prevent antitrust violations through the abuse of its reputation -- is most faithful to the congressional intent that the private right of action deter antitrust violations
. 

(b)
Indian Head [Allied Tube and Conduit Corp v. Indian Head, Inc., 486 U.S. 492 (1988)][the case in which the sponsor organized a virtual "Children's Crusade" to pack the house to vote its way]. The National Fire Protection Association was a private voluntary organization with more than 31,500 individual and group members representing industry, labor, academia, firefighters and government; it publishes several codes, including the National Electrical Code. Historically, electrical conduit was steel, and Allied Tube made steel conduit. Beginning in 1980,  Indian Head made polyvinyl chloride ["pvc"] conduit. Conduit made of pvc had a number of advantages, but at least early in the game, there was evidence suggesting risk of noxious fumes in the event of fire. Indian Head's pvc conduit was approved by  the proper committee and was coming up for a floor vote at the annual meeting, where a majority vote meant  approval. The steel industry packed the meeting with new members brought in only to vote on this issue: 

[a]t the annual meeting, the steel group voters were instructed where to sit and how and when to vote by group leaders who used walkie-talkies and hand signals to facilitate communication. Few of the steel group voters had any of the technical documentation necessary to follow the meeting. None of them spoke at the meeting to give their reasons for opposing the proposal to approve polyvinyl chloride conduit. Nonetheless, with their solid vote in opposition, the proposal was rejected and returned to committee by a vote of 394 to 390. [Indian Head] appealed the membership's vote to the Association's Board of Directors, but the Board denied the appeal on the ground that, although the Association's rules had been circumvented, they had not been violated.

Indian head filed an antitrust suit in Federal Court against Allied, claiming that Allied and others had violated Section 1 of the Sherman Antitrust Act. The jury awarded $3.8 million, to be trebled to $11.4 million, but the District Court granted judgment n.o.v. on the ground that since the codes are so closely allied with government action and are quite often adopted as law, the standards activity was essentially action to influence the government and, as such, immune from antitrust liability under the Noerr
/Pennington
 doctrine. The Court of Appeals for the Second Circuit reversed the j n.o.v. and reinstated the jury verdict, and the issue went to the Supreme Court, which affirmed the Second Circuit and the jury verdict. Rejecting the Noerr-Pennington defense,   the Supreme Court went on to talk a little about the standard-setting process:

because private standard-setting by associations comprising firms with horizontal and vertical business relations is permitted at all under the antitrust laws only on the understanding that it will be conducted in a nonpartisan manner offering procompetitive benefits, . . . the standards of conduct in this context are, at least in some respects, more rigorous than the standards of conduct prevailing in the partisan political arena or in the adversarial process of adjudication.

. . . .

[T]he setting of the association's code [cannot] be characterized as merely an exercise of the power of persuasion, for it in part involves the exercise of market power. The Association's members, after all, include consumers, distributors, and manufacturers of electrical conduit, and any agreement to exclude polyvinyl chloride conduit from the Code is in part an implicit agreement not to trade in that type of electrical conduit [cite omitted]. 

. . . .

[T]he context and nature of [Allied's] efforts to influence the Code persuade us that the validity of those efforts must, despite their political impact, be evaluated under the standards of conduct set forth by the antitrust laws that govern the private standard-setting process. The antitrust validity of these efforts is not established, without more, by petitioner's literal compliance with the rules of the Association, for the hope of competitive benefits depends upon the existence of safeguards sufficient to prevent the standard-setting process from being biased by members with economic interests in restraining competition. An association cannot validate the anticompetitive activities of its members simply by adopting rules that fail to provide such safeguards.

. . . . 

[Allied] remains free to take advantage of the forum provided by the standard-setting process by presenting and vigorously arguing accurate scientific evidence before a nonpartisan private standard-setting body. And [Allied] can avoid the strictures of the private standard-setting process by attempting to influence legislatures through other forums. What petitioner may not do (without exposing itself to possible antitrust liability for direct injuries) is bias the process by, as in this case, stacking the private standard-setting body with decisionmakers sharing their economic interest in restraining competition
.

(c)
Joor [ using ersatz bluebooking for clarity: Sessions Tank Liners, Inc. v. Joor Manufacturing, Inc., 1992 TRADE CAS. Para. 69,688 (C.D.CA. 1991), aff'd in part, 827 F.2d 458, cert. granted and vacated [in the light of Indian Head], 487 U.S. 1213; judgment entered in favor of the plaintiff epoxy lining company (following Indian Head) on remand, 786 F. Supp. 1518 (C.D. Ca.), rev'd in the teeth of Indian Head, 17 F.3d 295 (9th Cir. 1994), cert. inexplicably denied,  __U.S. ___, 130 L.Ed 2d 23 (1994)][false-Indian Head?].This is not a seminar on the Noerr/Pennington antitrust immunity, but after Indian Head, you have to mention the almost inexplicable Joor.  Joor involved the Western Fire Chiefs' Association ["WFCA"], composed solely of government employees. The WFCA promulgates the Uniform Fire Code ["UFC"], the Committee of which is also comprised of public employees. The UFC has subcommittees, however, on which industry and public members sat. The case involved underground storage tanks, traditionally of steel.  As these began to leak, one possibility involved replacing them with steel tanks, and the other involved putting in an epoxy liner in place. Joor made steel tanks, and Sessions was in the epoxy lining business. The issue of the validity of the epoxy vs steel was coming up in a UFC subcommittee [sound like Indian Head so far?]. The president of Joor [steel]  volunteered to work on the subcommittee and wrote his own letter favoring steel and, after the Sessions [epoxy] people were excused from the meeting, the Joor president "rallied" the committee, which -- aware of the Joor president's interest -- banned the epoxy linings. The rule was routinely approved on up the line, to the  WFCA. Even before final approval, though, the Joor president "sent letters to public entities, fire officials, standard-setting organizations and customer groups informing them of the proposed amendment. Fire officials in many localities began denying Session's [epoxy] requests for permits and Sessions's business declined sharply"
.  Sessions [epoxy] filed an antitrust case in the district  court, which [before Indian Head] threw out the case on the basis of Noerr/Pennington immunity.  The Ninth Circuit affirmed, but the Supreme Court -- in the light of then-recent Indian Head -- granted certiorari and vacated for reconsideration in the light of Indian Head, which to a fair observer certainly seems in point. The Ninth Circuit in turn kicked it back to the District Court, which -- naturally following the seemingly spotted cow Indian Head -- moved past Noerr/Pennington immunity, and ruled against Joor. On appeal to the Ninth Circuit, that court reversed the judgment for plaintiff, and held for the defendant, and in the process distinguished Indian Head, on the ground that :

In applying [Indian Head] to Joor's conduct, the district court overlooked a key distinction between [Indian Head] and this case. The plaintiff in [Indian Head] was awarded damages only on the theory that the stigma of banning the plaintiff's product from a uniform code caused independent marketplace harm to the plaintiff in jurisdictions that permitted the use of the plaintiff's products [cite omitted]. In contrast, Sessions has never proved that it sustained injuries from anything other than the actions of municipal authorities
.

The Supreme Court denied certiorari; I guess the distinction was good enough for them, or maybe they were just sick of reversing the Ninth Circuit. So, better keep a close eye on your damage proof in these cases.

(d)
Dell Computer.  Brief mention should be made of the FTC's action in Dell Computer, a complaint that a company had mis-used the standard process in violation of the Federal Trade Commission Act. Boiling it all down [probably too much], Dell Computer was a member of the Video Electronics Standards Association ["VESA"], which had a policy that member companies must make a certification that discloses any potentially-conflicting patents. VESA believes, says the FTC, that this policy imposes on its members a good-faith duty to search out patents which potentially conflict with the standard process; the policy is designed to further VESA's preference for standards which do not include proprietary technology. During the standard process for a particular computer mechanism, VESA asked its members to certify that they had no conflicting intellectual property rights, and Dell did so.  VESA adopted the standard. It turned out, though, that  Dell DID have a patent, and after the standard was adopted, Dell threatened to enforce its patent upon anybody else using the standard. The FTC began an enforcement process, with a draft complaint  which did NOT allege that Dell intentionally and knowingly misled VESA. Dell and the FTC reached a consent settlement under which Dell would not enforce its patent. During the comment period there was considerable heat on the issue, and ultimately, on June 17, 1966,  the Commission approved the consent decree, noting in good backwards lawyerspeak -- even though the complaint had not alleged an intentional deception -- that "there is reason to believe that Dell's failure to disclose the patent was not inadvertent". Commissioner Azcuenaga dissented, noting that the reason the consent decree had been viewed as precedent-setting was that the complaint did not allege intentional,  knowing deception. So -- is there antitrust liability for negligence in the standard-setting process?  To what extent, if at all, does Dell Computer impact that issue? Stay tuned.

c.
The FTC Speeches to Us Out in the Real World.  The members of the FTC are only human [much more nearly human than Article III Judges] , and they also make a lot of speeches to people and groups in the real world, and they evidently caught a lot of grief after some or all of these Court decisions finding liability in the standard-setting process. Unlike Federal Judges, these FTC Commissioners have tried to tell us how we could engage in standard-setting without getting in legal trouble, which seems to be easier for an FTC Commissioner to do than for a regular lawyer to do.

Back in 1989, FTC Commissioner Terry Calvani [himself a past speaker at the SECLI] spoke to a post-Indian Head Public Conference of the American National Standards Institute, on "The Future of The Voluntary Standards System"
. Commissioner Calvani accurately led into the issue by noting:

Just last year in the [Indian Head] case, for example, the Supreme Court left standing an $11.4 million award of treble damages to an injured party. This emphasizes the importance of maintaining an impartial and pro-competitive standards setting process.

Now, I will be the first to admit that there is a tension between the development of objective and reasonable standards and the desire to avoid antitrust liability, because, on the one hand, the adoption or adherence to rigorous standards may unreasonably exclude products and therefore risk antitrust attack. But, on the other hand, approving products under less stringent standards may result in litigation by makers of competing products that have been held to a higher criteria [sic]. And, even worse, the utilization of less stringent standards might subject a standards organization to a potential product liability complaint.

In other words, there are three land mines out here that you need to be aware of. First, the anti-competitive exclusion of an unwanted competitor's product presents an issue of legal liability. That's the one we most often talk about. . . . The second landmine is the litigation risk of buckling under and diluting standards or certification criteria where it is unwarranted or where previous applicants have been held to higher standards. I'm aware of at least one lawsuit, currently underway, alleging that a national laboratory violated its own procedures in certifying a competitor's product under less stringent standards than the lab applied to the plaintiff's comparable product. Now, note the tension between Landmine 1 and Landmine 2. In some sense, you're damned if you do and you're damned if you don't. . . .  And then, to make matters worse, there's that third landmine: products liability litigation alleging improper certification, resulting  in  injury to  those  who utilized the product . . . . This is an area, it seems to me, where you are well advised to be well advised, and where soliciting and following the advice of competent counsel is exceedingly important because it is, in fact, dangerous out there.

With that in mind, Commissioner Calvani shared several ideas about the lessons to be learned from the Indian Head case, namely: 

First, standards organizations that write standards in a fair manner and have a technical basis for product restrictions, frankly, have nothing to fear. . . .

Second, participants in standards organizations should not be afraid to vigorously argue technical positions, even when the aim is also to restrict a competitor's product. The distinction here is between argument and imposing one's will by sheer force. . . .

Third, the courts will expect participants to conduct themselves reasonably, even where they honestly feel they are right on technical issues. . . . 

Fourth, standards participants who engage in unreasonable behavior cannot hide behind literal compliance with associations' procedural rules. . . . The courts will look at the spirit of the activity to see if it is consistent with impartial standards setting. . . . 

Finally, the Court of appeals [in Indian Head] states that courts need not always inquire whether a standard [which] was produced by commercial manipulation is technically the correct one . . . .In fact, the principle antitrust focus, in my view, ought to be on whether the standard has reasonable support.

In March of 1994 FTC Commissioner Deborah K. Owen addressed the Compressed Gas Association Annual Meeting in Washington, and gave several suggestions for reducing the antitrust risk in the standard setting context: 

First, a firm attempting to influence standard setting in an association should scrupulously abide by the procedural rules of the organization -- both their letter and spirit. . . .

Second, a standard setting organization may reduce its antitrust risk by including representatives from different levels of the industry, and in particular both buyers and sellers, in the standard-setting process. . . .

Third, a standard setting body may reduce its antitrust risk by having a reasonable basis in fact  and in science for the standards that it promulgates. . . .

Fourth, in general, agreements among competitors to manufacture or sell only products that comply with an industry standard are risky. Stated differently, an association's product standards should generally be voluntary rather than mandatory. One of the factors that the Commission considers is what efforts, if any, the association took to enforce its rules against noncomplying members.

The FTC Commissioners seem still to have the feeling that a conservative reading of the cases is inhibiting the vigor of the standards world. In February of 1998, FTC Chairman Robert Pitofsky spoke to the D.C. Bar Association
 in which he said -- according to the FTC news release -- that "self-regulation efforts that are serious, legitimate and fair should not be blocked by rigid and outdated interpretations of antitrust laws", concluding that in his view "antitrust only rarely limits the opportunities for genuine self-regulation". But -- "[o]n the other hand, self-regulation can be anticompetitive when it is used to disadvantage new rivals or new forms of competition, the Chairman warned", says the release. "When that happens", quoth the Chairman, "enforcement must be both forceful and firm". Of course, what may or may not be a bright line in FTC enforcement becomes a little blurry in Alabama tort litigation.  And anyway, who are we to say that -- for instance -- Hydrolevel and Indian Head are "outdated"?  [who is he to say that, for that matter?].

d.
The Latest Word from the Courts.  On March 4, 1999, the U.S. Court of Appeals for the First Circuit had this to say:

[I]t is commonplace, and often very useful, for organizations to recommend quality standards. . . or adopt them as part of a certification process . . .Merely to say that the standards are disputable or have some market effects has not generally been enough to condemn them as "unreasonable" under the Sherman Act. A few cases say this explicitly, see, e.g., Consolidated Metal Products, Inc., v. American Petroleum Inst., 846 F.2d 284, 294 (5th Cir. 1988), but more important, something else or more extreme is generally present in the cases that have condemned quality standards as anticompetitive. 

In such cases, the principal concern has been the use of standards setting as a predatory device by some competitors to injure others; normally, there is a showing that the standard was deliberately distorted by competitors of the injured party, sometimes through lies, bribes, or other improper forms of influence, in addition to a further showing of market foreclosure. . . . Without some kind of protective screen for treble damage liability, there would be few standards set since most involve disputable judgment calls. 

e.
Some Plain English Guidance: "Your Momma's Rules". OK, then, it's up to y'all to translate all this stuff into plain English to share with the employees of your client, who have to roll  out of their trenches with a bayonet to go to standards and certification meetings; what can you tell 'em that may be a little simpler than the words of the FTC Commissioners and the Supreme Court?

Well, take your best shot at it, and share 'em with me. For my part, I took a stab at it in "Your Momma's Rules", which are enclosed. "Imitation is the sincerest form of flattery"; use 'em or improve 'em, but send me a copy if you improve 'em.
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