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“The Bridge Ogre”

U.S. lawyers who work in lesser-developed countries tend to dwell on the terrors of Bridge Ogres.  Like the main character in the Nordic tale of the Three Billy Goats Gruff, the Bridge Ogre is that public functionary who denies access to public goods and services until he receives a bribe.  As many readers will remember, in the case of the original Bridge Ogre, the Brothers Gruff needed to cross the bridge in order to reach the common summer pastures in the mountains, and the Bridge Ogre’s extortion demand involved eating one of the Gruffs for breakfast.
  In our case, the goal of our client could be a public contract, the release of a valid reimbursement, getting construction machinery out of Customs, a building permit, or any number of things controlled by the government; while the exaction might be anything from a straight cash bribe,  to the hiring of the functionary’s sister’s construction company, a large donation to the functionary’s foundation, the free use of a credit card, travel, a college education for the functionary’s child, or any number of other undue goods and services.

To U.S. lawyers and their clients, as well as to almost all local lawyers and laypersons whose countries lie in the lower depths of the Transparency International polls, the Bridge Ogre is everywhere and apparently invincible.
  The accepted wisdom is that “if you don’t pay, you don’t play”.   The fatalistic view that some lawyers in the U.S. hold of lawyers who work overseas is that “if you’ve played, you’ve paid”.  In other words, the common belief is that there are only three alternatives when a public functionary demands a bribe:  1) Walk away, 2) pay the bribe, or 3) get someone else to pay the bribe for you.

None of these alternatives make it possible for lawyers to both ethically and successfully access the public goods or service to which their clients are entitled.

For the lawyer who follows the Lincoln’s advice to young lawyers
, the options are few:

1) Find another occupation where you can be honest;

2) Do not represent clients in legal areas that require interactions with government functionaries who have monopolistic control over access to public goods, or

3) Find  some way to deter extortionist public functionaries from extorting your client

This paper deals with the third option, that is, how to deter the Bridge Ogre from “having your clients for breakfast”, and still be able to lead them across to the public pastures of plenty.

So far, we have recognized that U.S. lawyers who work abroad, or who intend to work abroad, worry about what to do when they meet an extortionist public functionary.  We have seen that the present “received wisdom” tells us to retreat, or pay the bribe, or get someone else to pay the bribe.  Under these circumstances, an honest lawyer who wants to continue representing clients in cases that involve access to public goods or services, must have or must learn techniques to deter extortionist public functionaries from demanding bribes.

Which brings us to “the little fishes”.

“The Little Fishes”

The little fishes is not a folktale or fable; yet, not so many years ago, they led to a happy ending for poor and malnourished rice farmers in Southeast Asia. The little fishes are part of a successful experiment in international public health.  This is the true story about two public health investigators who were sent to a village in Vietnam to help lower the incidence of morbidity and mortality among the inhabitants.  Other public health investigators had come before them, had diagnosed the diseases, had prescribed medicines and vitamins for the diseases that they had found there, and had gone.  After initial funding for the vitamins and medicines ended, the same debilitating and mortal diseases returned to the village.  These two new investigators, however, took a different tack –instead of diagnosing the diseases of the sick members of the villages, they looked, instead, at the handful of healthy families in the village.  The investigators asked and were given permission to follow the mothers of these healthy families around for a few days.  These mothers did what all the other village mothers did, except for one thing.  Unlike the others, when these women were returning home from their work in the fields, they would stop by a small stream, collect some small fishes, pull up some greens from beside the stream, and cook them along with the rice for dinner.  The investigators tested the fish and greens, and discovered that these additional ingredients provided sufficient nutrients to cure most of the diseases that plagued the rest of the families in the village.  These healthy families did not know that the other families did not catch the little fishes and greens, and the other families did not know about the peculiar custom of these healthy families.  The investigators asked the mothers of the healthy families if they could show the other mothers about the little fishes; which they did.  After that, the rest of the villagers no longer suffered from the diseases that had chronically beset the village.
 

Public Corruption seems to attract religious, scatological and health-based epithets.  Corrupt officials are regarded on the one hand as satanic, as evil, as immoral.  On the other hand, they and their corruption are compared to dirt, sewage, scum, and filth, or to rot, plague, and disease.  “A rotten apple destroys the barrel.”  “If you lie down with dogs, you wake up with fleas.”  Based on those epithets, the programs and plans against corruption tend to display military and sanitation images: sacred battles to combat and destroy corruption; or, campaigns to clean up and control corruption.  

These images help focus the energies of governments and civil society in preventing and lowering the incidence of the misuse of government positions for private gain; but, they cannot directly help the lawyer who is sitting across the table from a public functionary who has just stated, or implied, or hinted that an additional private payment will have to be made for something that, by right, already belongs to the client.  We lawyers need something else in this situation, because we know that the extortionist public functionary tends to work in a system of justice that rarely prosecutes extortionist public functionaries, and tends to work within an informal but powerful corrupt hierarchy that can manipulate the system of justice.  In other words, micro-economic incentives reinforce extortionate behavior by public functionaries.

“Positive Deviants”
If the lawyer wants to enter this system in representation of a private client, then it is a good idea to think about the “little fishes”, and to look for examples of health in a sick community.
 The public health term used for this effect is “Positive Deviance”.
  It seems to be axiomatic that there are always some honest public functionaries in what seems to be extremely corrupt systems, and it would be of great importance for investigators to study why and how they survive.
  However, for our purposes, we are looking for the “little fishes” that some Positive Deviants use to avoid submission to extortion from public officials, and yet successfully gain access to the public goods or services to which they are entitled.
  Taking the public health term of “Positive Deviance” as our concept, we have begun to pick up the “little fishes” that will help us deter extortion by public functionaries.
  While there is now a vast literature on Public Corruption and how to combat it from inside and from outside, there is a dearth of information about how individuals who are ethically, timely and successfully confronting public extortion, face-to-face.
 Very  little has been written on the topic of “positive deviance” in the area of private sector reactions to public functionary extortion.   

To date, the author has found only one medium scale study of the strategies that individuals use when confronted with public functionaries who appear not to be providing timely access to publicly controlled goods or services.  According to the survey results of Miller, W., et al., the strategies that private participants use when dealing with these these functionaries include :

1 Acceptance (that is, giving up, and walking away without getting the public thing to which they are entitled) 

2 Persistence (for example, sitting in the functionary’s office all day or coming back every day with the same request)  

3 Arguments based on the law and their rights 

4 Threats

5 Appealing to another functionary higher in the hierarchy  

6 Bribery (this is the alternative most often mentioned in the surveys)  

7 Use of influence of someone outside the formal hierarchy  

8 The formation of protest groups 

9 Study of the pertinent laws and legal materials 

10 “Learning the ropes”

11 Being nice.
,

12 Using sexual attraction 

While respondents at all experience and educational levels used these strategies, it is interesting to note that, with the exception of bribery, and perhaps some extreme forms of threats and sexual attraction, all of these strategies are also used by professional negotiators in difficult “win-win” style negotiations. Later in this paper, we will look at how to expand, organize and focus these strategies in order to improve the probabilities of ethically and successfully negotiating with the Bridge Ogre.  

Common sense and available small-scale survey data
, we know that not everyone capitulates to extortion demands by public functionaries, even in societies that are accustomed to high levels of public corruption.

At this point, however, we could use at least one large-scale study of the effects of individual refusals to submit to public functionary extortion, and we have found it in the work of Jennifer Hunt and Sonia Laszlo.
 Perhaps for the first time, these two researchers were able to analyze relevant and reliable large-scale data, from a nationwide householder survey in a lesser developed country.

For the first time, in 2002, the country of Peru included in its national householder survey a series of questions about their experiences during the past year when they tried to exercise their rights, whether it was to public education, police assistance, medical attention, public registries and certifiers, or other public goods and services controlled by lower and mid-range government bureaucrats. The 18,272 respondents were from all economic levels of Peruvian society.
  According to Hunt and Lazslo:


In this paper we exploit a survey that measures actual bribery, and is representative of the entire population of a country, thus principally capturing bribes paid in the course of daily life.  We use it to provide an overall characterization of bribery-related interactions between public officials and clients in Peru.

Of the 18,272 heads of households who admitted to having encountered situations that touched on bribery during the previous year,

· In 51% of these encounters, public functionaries directly solicited a bribe, and the client paid the bribe 

· In 21 % of the encounters the client felt an implied extortion, and paid the bribe 

· In  7% of the encounters the client voluntarily offered an unsolicited bribe 

· In 21% of the encounters, public functionaries directly solicited a bribe, but the client refused to pay the bribe 

Hunt and Lazslo were mainly concerned with the effect of householder income on the incidence and the amount of bribes paid to public functionaries,.  They predicted that the higher the household income, the more bribes would be paid and the higher the value of the bribe.  Their study validated their prediction.  They also concluded that a “client who refuses to bribe has a twenty percent lower probability of concluding her business with the official compared to other clients.”

The raw data and Hunt and Lazslo’s analysis and conclusions are revealing from many points of view; but for this paper, perhaps the most important results are tangential to their study, that is, the statistical results for the “Positive Deviants” –those “clients who refused to bribe,” and, in particular, those who refused to submit to extortion and yet got the public goods or services to which they were entitled.

According to the received wisdom, in situations of extortion by public functionaries, one must pay the bribe or lose access to the public good or service, but the Peruvian survey reveals another facet of the encounter between citizens and extortionist public officials.  According to Hunt and Lazslo, 79% of the respondents either submitted to extortion or voluntary paid unsolicited bribes, while 21% refused to submit to extortion demands.  Accordingly, we should expect that 79% or less of the respondents (those who paid the bribe) should have claimed that they were successful in getting their entitlement; while 21% (those who refused to submit to extortion) should have ended the encounter without getting what they came for.

The surprise number is 92% –the results of the Peruvian survey show that 92% of the respondents in bribe/extortion encounters with public functionaries claimed to have received the public goods or services to which they were entitled, despite the fact that 21% of those in actual extortion situations refused to pay the bribe.
   Perhaps even more surprising –one in four respondents who did pay the bribe were unsuccessful in getting access to the public goods or services.
 The relevant statistics are as follows:

	Paid the bribe
	79%

	Refused to submit to extortion 
	21%

	Of those who paid the bribe, but still did not get access to what they sought
	25%

	Including both those who paid and those who refused to pay the bribe, how many received what they had sought
	92%

	Of those who paid the bribe, how many received what they had sought 
	75%

	Of those who refused to submit to extortion, how many still received what they had sought 
	33%

	
	


Hunt y Laszlo focus on the majority of respondents, on the normal people, and they conclude that paying the bribe is more effective than not paying it, which, of course, makes sense. However, our focus is on what happens to the “Positive Deviants” who refuse to pay the bribe, and it is most enlightening to see that a third of them successfully cross over to the summer pastures without getting eaten by the Bridge Ogre. Apparently, 1 out of 4 people will lose even though they pay the bribe, while 1 out of 3 people will win even though they do not pay the bribe. 
 If the results of the massive Peruvian household survey come close to reality, then traditional wisdom about the invincibility of extortionist public functionaries is false, at least in one-on-one encounters, and at least at the lower and mid-levels of government bureaucracies.  Later on, we will discuss why higher level government officials may be just as likely to drop their explicit or implied extortion demands, depending on the strategic tool used by the lawyers during their interactions. 

Without any special formal education or professional training, these common citizens, like the Positive Deviant mothers in the village, have created strategies that function in a significant minority of cases.  We can assume, and are just starting to find evidence, that Positive Deviants who work on a daily basis with the government bureaucracy will show a higher rate of success.

With this prediction in mind, the author has just recently begun to survey lawyers, law clerks and paralegals in law firms in lesser-developed countries.  The results of the first such anonymous survey, indeed, showed a higher rate of success (50%) in getting access for the client to the public goods or services, in spite of a refusal to pay the bribe demanded by the public functionaries.
  The next stage in the investigation will include interviews with these Positive Deviants to elicit their successful strategies and tactics in the face of immediate and direct extortion demands by public functionaries.  The third stage is to hold in-house workshops in law firms to bring out these strategies as a way to improve the ability of all members of the firm to represent their clients ethically and yet greatly improve their success rates for their clients.

Strategies that lawyers can use right now to deter public extortion
Up to this point, we have seen that, while public functionary extortion may be all around us, it is not invincible in face-to-face encounters, where one might believe that the functionary’s power would be overwhelming.  We have seen that Positive Deviants can teach us how to successfully reach public goods and services without having to submit to extortion in these encounters, and we have seen that honest lawyers can work in lesser-developed countries on cases that require dealing with these public functionary extortionists.  Now, we will look at some of the strategies that will help the lawyer deter public extortion. 
 

The Lawyer (The Self)

Serving the client is NOT everything

From the beginning, the interaction, between a lawyer (who represents a private client with pretty obvious  needs), and a public functionary with discretionary power who maintains monopoly control over access to a particular public good or service, is lopsided.  In negotiations, power comes as much from the weakness of the other party as from one’s own strength.  The private party’s weakness is inversely proportionate to their need for the goods or services controlled by the public functionary.  A client’s weakness is worsened by a lawyer’s own need to win for the client.   Lawyers are competitive and service-oriented at the same time.  Words like counselor, advocate and attorney refer to the servicial nature of our occupation.  We want our clients to win; and we want to win for out clients. A lot of rules of professional responsibility tell us that this is a good thing, and a few of those rules tell us that we cannot go too far.  In a society and culture where bribe-paying is accepted as a way of doing business, there is a tendency to follow the culture and the first set of rules.

The lawyer in this situation needs to hang on to Lincoln’s advice that it is better to take up an occupation where one can be honest rather than continue as knave in the practice of law.  That may be why we are also called upon to be officers of the court, and to serve Justice.  Therefore, the first, and probably most abstract strategy in deterring public extortion is to remember that our first client is Justice, and that we must avoid any conflict of interest by taking on clients and cases that would harm the interests of  our primary client, Justice.  This may sound moralistic, but it actually helps when a lawyer is being pressured by clients and by public functionaries to do the “realistic” “local culture” thing and pay the bribe.


Strengthening yourself
The greater the personal economic needs of the lawyer, the weaker the client’s position  in a negotiation with a public extortionist, because the extortionist will be making succulent offers to the lawyer as well as to the lawyer’s client, and will also be making economic threats against the lawyer and the lawyer’s firm as well.  The less needy the lawyer, the more power his client will have to successfully and ethically negotiate around an extortion demand. 


Never pay a bribe on behalf of a client

Because of the psychology need that most people have to believe that they are “good”, once a lawyer pays a bribe for a client, it becomes easier to submit to the next extortion demand by a public functionary.  Therefore, a lawyer who has not previously submitted to extortion is psychologically in the strongest negotiating position against an extortion demand.  Furthermore, this lawyer is not subject to arguments-from-consistency or to blackmail by the extortionist. 


Have a reputation of never submitting to extortion


Public servants know who pays bribes and who does not pay bribes.  Extortionists tend to solicit bribes from lawyers who are known as bribe-payers.  Risk-averse and risk neutral extortionists tend not to solicit bribes from lawyers and law firm known to be bribe-refusers.  


For those lawyers who have paid bribes, the road back is rocky but not impassible; and it may require moving into new areas of the law that involve different public institutions; or it may require an explanation to the extortionists of why the lawyer has changed and why the public functionaries should also change for their own benefit.  (See Negotiation Strategies, below.)


Treat public servants as human beings 


A small percentage of extortion is inflicted as punishment on cold-hearted or nasty lawyers.  On the other hand, extortionist public functionaries do not extort their family members, nor their good friends, and they tend to shy away from extorting the few lawyers who treat them kindly –who, in Maslovian terms, fulfill their higher-order needs for respect, acceptance and status in the community. 


Know where the procedural bottlenecks are

These are the places in the process at which the extortionist government functionary is most likely to demand a bribe.  They tend to occur at those points in the process when the client is the neediest and, therefore, the weakest:  such as when  theclient’s competitors might be on the verge of bribing the functionary, or when the client has just spent a large amount of money, time and effort, or when negotiating the final terms of a public contract that the client has already won, or when the client has done all the work and needs to get reimbursed, or at many other weak points where the government functionary has great discretion and great control.


Understand the signals that a bribe is being solicited, and understand the myriad forms that a bribe can take
The Firm

If possible, work for a firm that already follows the above personal strategies as applied to the firm, itself.  However, if the firm is murky on the subject of paying bribes on behalf of clients, the lawyer needs to make it clear to the firm’s partners, and to the lawyer’s supervising attorneys, that the lawyer will not participate directly or indirectly in bribery on behalf of the firm’s clients.  Often enough, the firm will accept the lawyer’s stance against bribery or submission to extortion, and will not involve the lawyer in matters that will lead the lawyer into bribery situation.  The lawyer needs to understand that this may mean is that the lawyer’s remuneration will be less than that of other lawyers of equal rank within the firm.  If this is too disturbing a thought, then the lawyer should probably not work in this kind of firm.

The Client

When the lawyer has control over the information about the firm that is published for the eyes of potential clients, then that information should inform the potential client that the firm does not pay bribes for clients,  and that the firm is interested in working with clients who do not need or request illicit services to be performed by or funneled through their attorneys.  This advisory warning helps to avoid involvement in illicit activities on behalf of clients; helps avoid “gate-keeper” problems;  and helps avoid embarrassing, financially-disastrous and sometimes personally threatening mid-case withdrawals from representation.  This kind of pre-representation advisory also tends to bring in the kind of clients who appreciate and pay well ethical legal representation.

The advisory warning should also be provided to the client more specifically at the initial interview and in the retainer agreement.

The Extortionist Public Functionary  (The Other):  The usefulness of “Win-Win” Negotiation Theory and techniques

In Spanish, there is only a one-letter difference between the words for  “Ogre” and “Other” –Ogro / Otro.  This allows for a felicitous transition of images.  In English, we might say that the Other is really just the Ogre without the “grr”.  

Reading through the literature on difficult negotiations, the author came across a story about Confucius.  <<Once, Confucius was asked –what you should do first if you are dying of thirst, and you find a fountain of water, but your worst enemy is standing between you and the fountain?  Confucius answered, “The first thing you should do is make sure that this person really is your worst enemy.”>>
  

Much of the analytical framework for getting to the point of “negotiating with a corrupt functionary”, revolves around this disarming answer by Confucius.  Perhaps the Ogre is not an ogre, and perhaps the Ogre who is an ogre is not the worst ogre.

Win-Win Principled Negotiation theory, based on the tenets of humanistic psychology, allows us to look through the superficial antagonistic positioning of the extortionist to the real needs of the person demanding the bribe, and to look past the person to the problems that both sides need to solve.

Despite the lack of literature on this particular subject, he concepts of Win-Win commercial negotiations provide a theoretical and practical  basis for use in public functionary extortion.
  However, due to certain differences and limitations involving the power relationship of the parties and their starting positions and “Best Alternatives to a Negotiated Agreement” (BATNA), it is also important to use some lesser known negotiation concepts, strategies and techniques that we find in the literature that applies specifically to hostage, barricade, terrorist and suicide situations.

In a public functionary extortion situation, the lawyer’s starting position is that the client has a right by law or contract to a public good or service; while the extortionist’s position is that rights are unimportant in this case, and that the client will only get what is due if an undue benefit is given in return to the extortionist or to someone else named by the extortionist.  If the parties cannot get past these positions, and if the extortionist does not simply withdraw the demand, then there is no negotiation.

At this point, several important negotiation concepts arise, including the problems of “anchoring”, “bracketing”, BATNA and “increasing the size of the pie”.  According to theories of commercial and personal negotiating, one should try to give the other party at least something of what they are asking, as long as they give something in return.  However, in the case of public extortion, no matter what the public functionary asks for in the way of a bribe, the lawyer can offer only $zero.  This is where hostage, barricade, terrorist and suicide negotiation theory helps the lawyer, because these are situation where our negotiator has to set the limits of the negotiation, and those limits are usually a total refusal to give in to the other party’s initial position.  Instead the lawyer needs to uncover and serve the other short-term psychological needs and the long-term economic and social needs of the extortionist.

In regard to the long-term needs, and ways to “expand the pie”, the entire international anti-corruption system is at our service –not the laws, treaties, conventions and bi-lateral and multi-lateral accords, but rather the secondary and tertiary effects of present and expected future enforcement of those laws.  Information has value.  What we lawyers have is information that the extortionist needs but does not know, or knows but refuses to accept.  This is what negotiation theorists call “creating value” for the other side.

We know what the laws say, but we also need to know that the enforcement of those laws has created tremendous risks of economic and social sanctions for functionaries who continue to extort private sector participants; and also tremendous potential benefits for functionaries who do not extort or who stop extorting private sector participants.    The enforcement of the anti-foreign corrupt practices laws and treaties, has led to whole new industries that are increasing the risk of exposure and economic sanction against functionaries who have always be able to manipulate their own systems of justice.

Examples of such “industries”, include:

· The anti-corruption investigative news industry that no longer drop the scandal after the first couple of days

· Anti-corruption investigative NGO’s that publish the names of companies and of government functionaries involved in corrupt payments, and whose reports and databases float in cyberspace

· Associations, like TRACE INTERNATIONAL, that help improve the quality and lower the price of due diligence investigations to make sure that companies do not hire or contract with corrupt former government officials

· A new “anti-corruption compliance” bar of lawyers who specialize in protecting corporate clients against hiring corrupt agents, including corrupt former government officials

· An industry that locates, and even help recuperate, funds resulting from public corruption.

The international loan, grant, and guarantee industries, led by the World Bank, are also increasing the risk of discovery and sanction, both legal and economic, for public functionary extortionists.

Furthermore, effective enforcement along the outer fringes of anti-foreign corrupt practices law, combined with institutional investors who want no loss in share value to be caused by corruption scandals, have led to stricter due diligence concerning corrupt practices, prior to investments in or mergers with foreign companies, or with home-country companies that own or partially control foreign company.  The TITAN case is but one huge example of the fall-out from such a due diligence process.  For ambitious high level bureaucrats, the possibility of leaving office to move into industry is extremely important, and the likelihood that they will not get a job should increase their aversion to the risk quotient when they are considering whether to extort a foreign or even a local company related to a foreign company.

Finally, recent cases and criminal investigations in Canada, France and Germany make it clear that the USA is no longer the only country that will enforce its anti-foreign corrupt practices laws.

The foregoing is the beginners’ tool set for lawyers who needs to negotiate with extortionist public functionaries.  The help do two things:

1. They give the extortionist something in return for withdrawing the extortion demand

2. Since the effects mentioned above do not depend, in any fashion, on local power and influence systems, they erase the extortionist’s long-held belief in impunity, in the ability to ignore the law and to manipulate the system of justice.  In other words, the extortionist will lose a sense of control –one of the basic human needs.

On the positive side, the lawyer can offer a future of benefits to those functionaries who stop extorting, because of the new “market” for honest agents, representative, managers, and distributors, where the demand is increasing and the supply is still meager.

Just as important, that the lawyer must explain the client’s needs –why the client, and the lawyer, cannot participate in bribery, not just from the moral point of view, but also on direct personal liberty and indirect economic grounds.  These are familiar grounds that the extortionist walks every day, and are, therefore, acceptable points of understanding between lawyer and extortionist.

The BATNA in a public extortion situation

Given the manner in which the lawyer has acquired the client, and the international understanding that the lawyer has with the firm’s partners and supervisors, and given the severe penalties that both the client and the lawyer may face if they pay the bribe; walking away from the negotiation becomes the best alternative to a negotiated agreement over the terms of the bribe.  Much more can be written about the BATNA in a public extortion situation, but this is the most important point.

Conclusion

Whether it be in under-developed countries or in overly-developed countries, once the lawyer decides to work for private clients in cases that involve the public sector, it is important to do it in such a way as to improve the probabilities of success, while continuing to act honestly.  While the strategies, techniques and tools for successfully and ethically getting past the Bridge Ogre are just now coming to light through the study of Positive Deviants, we know know that success is possible, and that it is also possible to increase the probabilities of success for lawyers who refuse to submit to extortion by public functionaries.

Successful techniques will vary when dealing with different government sector, because  needs and ambitions vary, for instance, between court clerks and court judges, between police officers and hospital officials, and between highly ambitious political appointees and highly risk-averse Central Bank career bureaucrats.  Even so, basic human needs remain the same, and the lawyer needs constantly to look past the extortionate position to those basic needs that can be satisfied without the payment of a bribe. 
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� Illustrations of the oldest Billy Goat Gruff and the Bridge, from The Annotated Three Billy Goats Gruff: Part of the SurLa Lune Fairy Tale Pages by Heidi Anne Heiner, � HYPERLINK "http://www.surlalunefairytales.com/billygoats" ��http://www.surlalunefairytales.com/billygoats�/index.html





�  According to  Heidi Anne Heiner, ibid., the tale of the Three Billy Goats Gruff comes to us by way of the collection of Nordic Folk Tales of  Peter Christen Asbjornsen and Jorgen Moe, 1845.  The tale is less known, but also told in Hispanic countries, See “Los Tres Cabritos Billy”, CUENTA CUENTOS, Volumen 7, p.  3.   Salvat Editores Ecuatoriana, S.A.; Salvat Editores, S.A., Barcelona, 1984.


� The USA has its share of Bridge Ogres. See Barnett, Cynthia, on the FBI Web Page,  “The Measurement of White-Collar Crime Using Uniform Crime Reporting (UCR) Data”.  See also, Schroth, at_2:  “In the leading case of � SEQ CHAPTER \h \r 1��United States v. Isaacs (1974), [involving] former Illinois Governor Otto Kerner . . . . Since then, governors of at least Alabama, Arizona, Arkansas, Louisiana, Maryland, Oklahoma, Rhode Island, Tennessee, West Virginia and, in December 2004, Connecticut have been convicted of crimes of corruption…”





� Silverthorne, Sean, Editor. “Wrap-up:  Careers, Corruption, and Intellectual Capital”. HBS WORKING KNOWLEDGE.  25 February 2002, published 6 September 2005. http://www.library.hbs.edu/bakerbooks/faculty/lwells.html


� Silverthorne,  “Ira Belkin, former China Legal Exchange Officer for the U.S. Department of Justice, took a hard stand, saying there is never any justification for breaking the law. He said that even if bribes are a standard way of doing business, you don't want to be the one person caught and prosecuted.”


……..   “But David Kang, professor of political science at Dartmouth, took a softer stance. While not advocating bribery, he suggested that the best way around the question is to find a joint venture partner in the country who can solve the situation.”  (While Prof. Kang may believe that local joint venture partners know how to prevent extortion by public functionaries, most experienced observers would say that local joint venture partners solve the extortion situation by using more sophisticated forms of bribery that “appear to” shield the foreign investor.  “Appear to” is in quotes because of the ever-increasing number of  U.S. foreign investors who find themselves under investigation or under indictment for solutions used by their foreign joint venture partners.  See, for example, cases listed at www.traceinternational.org.)


……..  “A third view came from an audience member, who encouraged a "pragmatic" approach. If you quit doing business with corrupt countries, the only victims are the people who live in that country and rely on foreign commerce. Instead, he said, the best way is bring about reform slowly and from within, by working with country officials over time.”


� “. . . resolve to be honest at all events; and if in your own judgment you cannot be an honest lawyer, resolve to be honest without being a lawyer.  Choose some other occupation, rather than one in the choosing of which you do, in advance, consent to be a knave.”  Abraham Lincoln, possibly July 1, 1850, collected at 143, 144, THE LIVING LINCOLN, eds.  Paul M. Angle and Earl Schenck Miers, Trustees of Rutgers in New Jersey (1955), Barnes & Noble Books (1995).


� The author of this paper read, but cannot locate the article that involved the ehalth workers, the mothers and the little fishes  Any help the reader can provide in locating the article, or any reference to the original public health study would be appreciated.  In any case, this story involved one of the early experiments with an international public health concept that later  became known as “Positive Deviance”.


� Initially proposed by the author in “Los Pececillos de la Anti-Corruption”, a post-graduate paper for Diplomate Program in the Prevention of Public Corruption, Pontificia Universidad Católica del Ecuador, Quito, Ecuador, 10 May 2005.


� “Positive Deviance in health and development means that some people exhibit good outcomes ‘against the odds’.”Lapping, et al., p. 129





� MORENO OCAMPO, LUIS.  EN DEFENSA PROPIA,  p. 174,  “In fact, it is not easy to measure the way in which corruption ends up annihilating the morale of an organization, nor the loss of fortitude of honest functionaries –like those who exist in every organization. . ..”  (Translated from “De hecho, no puede medirse fácilmente la forma en que la corrupción termina aniquilando la ‘moral’ de una organización, ni el desaliento de los funcionarios honestos –como los hay en toda organización– . . . .”).  See also Hunt.  Probably the most studied “positive  deviant” public functionary of all time is Abraham Lincoln. See, Angle & Miers, pp. 9-10, and generally, Donald;  Wilson; y Miller.





� Berggren, Warren I., and Joe D. Wray, 18 (4): 279, “Positive deviant” public health studies apparently began with a question asked by Dr. Joe. D. Wray in 1972, “Can we learn from successful mothers?”  “Nutritional surveys often discover well-nourished children in poor families that inhabit villages where nearly all children are both poor and malnourished. . . .  Wray pointed out [in his book Tropical Pediatrics] that, in order to teach useful child-care and feeding practices to poor mothers, we need to learn what local, successful, poor mothers are practicing.”   


� “Positive deviance (PD) refers to a phenomenon that exists in many resource-poor communities, that is, the finding that a few individuals and families employ uncommon, beneficial practices that allow them and their children to have better health as compared to their similarly impoverished neighbors.  These PD behaviors are likely to be affordable, acceptable, and sustainable by the wider community because their peers are already practicing them.”


Marsh and Schroeder, p. 3





� About the potential causes of this dearth of information on such an important topic, see Horowitz, Thesis, to be published in the first quarter of 2006.


� Miller, William,Ase B. Grodeland y Tatiana Y. Kashechkina.  “A Focus Group Study of Bribery and Other Ways of Coping with Officialdom”.  University of Glasgow working paper,  � HYPERLINK "http://www.nobribes.org/rc_survey.htm" ��www.nobribes.org/rc_survey.htm�.  1999.


� . For example, “5 de cada diez ecuatorianos han participado en corrupción” (trans., “5 out of every ten Ecuadorians has participated in corruption”), Diario EL UNIVERSO, 11 December 2005.  � HYPERLINK "http://www.eluniverso.com" ��www.eluniverso.com� /2005/12/11/8/7bb6babcbb8449f0beaeacba1d64c 7e8.html? EUID=


� Transparencia Internacional 


� � Hunt, Jennifer y Sonia Laszlo.  “Bribery:  Who Pays, Who Refuses, What are the Payoffs?”  McGill University, Toronto. 31 January 2005.


� Hunt, Jennifer y Sonia Laszlo.  “Bribery:  Who Pays, Who Refuses, What are the Payoffs?”  McGill University, Toronto. 31 January 2005.


� Hunt y Laszlo, 2005, p. 1


� Hunt y Lazlo, 2005, Abstract page.


� Hunt y Lazlo, 2005, pp.  13-14, and Table 2.


� Hunt y Lazlo, 2005, p. 14 and Table 2.


� Hunt y Laszlo, 2005, p. 14, and Table 2.


� Actually, in a later academic paper, Hunt shows an even better set of results for the Positive Deviants in the Peruvian study: “A client who refuses to bribe has a 21% lower probability of concluding her business with the official compared to other clients”.  Hunt, p. 3.  


� The statistics from this first survey have little importance, except to the members of that particular firm who are using them as a training and motivational tool.  Hopefully, in the near future, enough surveys will be completed to provide more generalized conclusions about the effects of Positive Deviance in the area of extortion by public functionaries.


� The theoretical groundwork for the following strategies and techniques is set forth the author’s short thesis in negotiating with extortionist public functionaries.  Horowitz, “Ganar.Ganar . . .”  The author has proposed most of these strategies and techniques in a 2005 post-graduate law course on the Prevention of Public Corruption, sponsored by the Pontificia Universidad Católica del Ecuador, at three universities in Ecuador, and in a prototype law firm workshop on deterring extortion by public functionaries.  


� Beltri, p. 7.


� See generally , Fisher y Ury; Luecke; Beltri; Altshul; Ursiny; Shell; and Cohen.


� Horowitz, short thesis, reviews these concepts and their relationship to public functionary extortion situation.


�  See, for example, Feldman.





