	PAKISTAN


	Merger Review Procedures



	Narrative Description of Merger Review Process

	The Competition Commission of Pakistan (CCP) was established on 2 October, 2007, pursuant to the Competition Ordinance, 2007 (“Ordinance”).  The primary aim of the Ordinance is to provide for a legal framework that creates a business environment based on healthy competition with the objectives of improving economic efficiency, developing competitiveness and protecting consumers from anti-competitive practices. Ordinance No. LII of 2007, Preamble No.2(1)/2007-Pub.
As set out below, Section 11 of the Ordinance provides the competition law framework for merger approvals.  The procedural rules are set out in ‘Competition  (Merger Control) Regulations, 2007’ (“Merger Control Regulations”).  

1. Thresholds.  Approval is required for transactions meeting any of the following criteria:  assets of an “undertaking” exceed 300 million rupees and/or the value after a merger or acquisition is more than one billion rupees; annual turnover of the acquiring entity in the preceding year exceeds five hundred million rupees and/or the combined turnover exceeds one billion rupees; value of shares or assets to be acquired exceeds one hundred million rupees; or acquirer receives shares that entitle it to more than 10% of the voting shares.

2. Transactions exempted from filing pre-merger notification.  The following transactions are exempt from filing a pre-merger notification: a holding company increasing its share in its subsidiary; inherited shares or those acquired by succession; and allotment of voting shares pursuant to a right issue.
3. Pre-merger Application.  The format of pre-merger application has been prescribed as annexed to the Merger Control Regulations, 2007. 

4. Criteria for review of Application.  The CCP considers whether a merger situation is likely to substantially prevent or lessen competition, in part by looking at the following: the level of import competition; the ease of entry into the market; concentration; history of collusion; countervailing power in the market; dynamic characteristics of the market, including growth, innovation, and product differentiation; vertical integration in the market; whether business has failed or is likely to fail; and whether the merger would result in removal of an effective competitor.

5. Two Phase Review. 

Phase 1 Review

The CCP preliminarily determines whether the transactions falls under the Ordinance’s definition of “merger” and whether the transaction does not raise competition concerns.
The CCP is required to conduct its Phase 1 Review in 30 days and at the end of it notify the party of a favorable decision or a decision to go to Phase 2
Phase 2 Review

If the CCP is unable to conclude that the proposed merger does not raise competition concerns, it proceeds to carry out a more detailed assessment as a Phase 2 review.  It may request additional information of the parties at this stage.

Phase 2 review must conclude within 90 working days after the CCP notifies the merger parties that the merger has proceeded to Phase 2 and all additional information requested by the CCP has been received.
The CCP may prohibit consummation of the intended merger; approve the intended merger; or approve the transaction subject to conditions.
6. Exemptions.  Even a transaction that is determined to be anticompetitive can be approved if it contributes substantially to the efficiency of the production or distribution of goods or to the provision of services.  Further exemptions protect parties facing financial failure.
7. Complaints about Merger situations.  Third parties are provided with a procedure to have their complaints considered by the CCP. 
8. Appeals.  The person aggrieved by any order passed by any Member or authorized officer of the CCP in respect of a merger situation may file an appeal before the Appellate Bench of the CCP. 



	Procedural Details Not Included in the ICN Materials, If Any


	N/A

	Current Legal Developments

	The focus of the new law has changed substantively; primarily as follows: 

•  As opposed to the old Monopolies and Restrictive Trade Practices Ordinance (MRTPO), the Competition  Ordinance 2007 does not seek to curb or reduce a dominant position but rather prohibits the abuse of dominance. Although it provides a threshold in terms of market share above which there is presumption of dominance, it does not rule out either dominance or abuse thereof at a lower level of market share. 

•  Unlike MRTPO, which prohibited only “restrictive” trade practices resulting in unreasonable lessening of competition, the Ordinance prohibits any agreement that reduces competition within the relevant market, whether or not it is “unreasonably restrictive”.  Furthermore, the CCP has power to grant block exemptions on grounds of efficiency or economic merit, which power did not previously exist. 

•  The Ordinance stipulates mandatory procedures for review and clearance of mergers and acquisitions that meet the thresholds specified by the CCP.  The Ordinance also forbids unfair trading practices. 

•  The Ordinance abolishes the requirement to register  agreements, thus eliminating unnecessary transaction and compliance costs. 

•  The Ordinance requires that the CCP engage in various activities to raise awareness of competition issues in Pakistan, including by holding public hearings on matters affecting the state of competition in Pakistan and issuing non-binding opinions or edicts on such matters.
•  The Ordinance provides the CCP with powers to forcibly enter and search any premises and to grant leniency or a reprieve, as may be merited, considerably strengthening the investigative capacity of the CCP. 

•  To preserve the CCP’s independence, the Ordinance provides for a certain degree of protection from arbitrary removal and security of tenure of CCP officers. 

•  Funding of the CCP is no longer dependent on allocations from the Federal budget. 

•  Penalties under the Ordinance have increased to facilitate effective enforcement.  Powers to recover penalties are also not restricted to recovery as arrears of land revenue but have been extended to allow recovery by attachment, or appointment of a receiver. 

•  Under the Ordinance, an order by a single member or an authorized officer can be appealed to an Appellate Bench (consisting of at least two members).  In addition, judicial redress may be sought against a final order of the CCP.

	Recent Cases or Illustrative Precedents


	N/A.

	Frequently Asked Questions


	Q- What is the fee to apply for approval of a merger? 

Set out below are the scales of fees required to be submitted to the CCP along with an application for approval of a merger, depending on the applicant’s turnover:
i). Up to 500 million: Rupees 25,000

ii). More than 500 million but not exceeding 750 million: 

Rs.400,000 

iii). More than 750 million but not exceeding 1000 million: Rs. 500,000
iv). Exceeding 1000 million: Rs.750,000 

	Substantive Merger Review Law



	Description of Substantive Legal Provisions 

	Merger of Undertakings under the Antitrust Law in Pakistan:

Section 11 of the Ordinance provides that parties must obtain approval from the CCP of a merger or acquisition, if the proposed transaction ----

(1)  substantially lessens competition in the relevant market; or 

(2)   the undertakings which intend to merge the whole or part of their businesses, meet the pre-merger notification thresholds as stipulated in regulations to be prescribed by the CCP. 

The Ordinance and the Merger Control Regulations are the primary sources of competition law in Pakistan.  They prevail over conflicting regulations and corporate laws.  Their application is not restricted to companies but extends to all undertakings as defined below: 

   "Undertaking" means any natural or legal person, governmental body including a regulatory authority, body corporate, partnership, association, trust or other entity in any way engaged, directly or indirectly, in the production, supply, distribution of goods or provision or control of services and shall include an association of undertakings.
Undertakings are required to first seek pre-clearance from the CCP before proceeding with the intended merger. As noted above, the Ordinance prohibits a merger if the merger substantially lessens competition by creating or strengthening a dominant position in the relevant market. 
Under sub-section 3(2) of the Ordinance, an abuse of dominant position shall be deemed to have occurred, maintained or continued if it consists of practices which prevent, restrict, reduce or distort competition in the relevant market. The Ordinance provides a non-exhaustive list of practices that shall be considered an abuse of dominance. Once such practice that relates to mergers appears in sub-section 3(3)(a): “limiting production, sales and unreasonable increases in price or other unfair trading conditions.”



	Current Legal Developments


	N/A.

	Recent Cases or Illustrative Precedents


	N/A.


	Frequently Asked Questions


	http://www.mca.gov.pk/faq.htm

	Merger Remedies



	Types of Remedies


	The CCP may prohibit an intended merger, or it may permit it with modifications.  It may require divestiture and might also require parties to make certain agreements that reduce anticompetitive effects.
Penalties are covered in Section 38 of the Ordinance.   The CCP may impose fines specified in its schedule. Failure to comply with an order of the CCP constitutes a criminal offence, punishable with imprisonment for a term of up to one year or a fine of up to 25 million rupees.  Further, the CCP may initiate proceedings in a court of competent jurisdiction.


	Recent Cases or Illustrative Precedents


	N/A.



	Frequently Asked Questions


	Please refer to:

http://www.cc.gov.pk/faq.htm


	Private Enforcement Actions



	Standing to Challenge a Transaction


	Right of Private Litigants

Parties suffering loss or damage directly arising from a merger that substantially lessens competition in the relevant market are entitled to commence a civil action seeking relief against the relevant undertakings.  Such relief may include a request for an injunction or an action for damages.  Such rights shall only arise after the CCP has made a decision that a merger has infringed the relevant provisions of the Ordinance and the appeal period for the undertakings has expired or, where an appeal has been brought, upon determination of the appeal and the upholding of the CCP’s decision.  Merger Control Regulations, No. 25.
Subsection (12) of Section 11 of the Ordinance addresses a situation where merger is consummated without waiting for approval. It empowers the CCP to make appropriate orders under Section 31 after giving an opportunity of being heard to the concerned parties. Section 31(1)(d) in effect envisages the same procedure i.e. it can either authorize the merger (in the first phase) or if it has doubts as to the compatibility of merger, it shall open a second phase review.  However, after giving the undertaking an opportunity of being heard, the CCP may make an order to undo the merger, besides penal action as provided under section 38 of the Ordinance.  Under section 38 penalties of up to 50 million rupees or an amount not exceeding 15 percent of the annual turnover of the undertaking may be imposed by the CCP.  

	Third-Party Actions and Rights of Appeal


	Appeals

The person aggrieved by any order passed by any Member or authorized officer of the CCP in respect of a merger situation may file an appeal to the Appellate Bench of the CCP pursuant to Section 41 of the Ordinance, and file an appeal from the Appellate Bench to the Supreme Court pursuant to Section 42 of the Ordinance, all in accordance with the Competition Commission (Appeal) Rules, 2007.  


	Recent Cases or Illustrative Precedents


	In the matter of a complaint filed by Iljin Electric Company Limited

Versus Siemens (Pakistan) Engineering Company Limited
After the CCP issued a No Objection Certificate to Siemens (Pakistan) Engineering Company Limited by the CCP for the acquisition of 90% shares of Heavy Electrical Complex (HEC), Iljin Electric Company Limited filed a complaint under Section 37 of the Ordinance asking that the CCP reconsider the issuance of the Certificate. The CCP denied the requested relief. The complete report can be viewed here:   

http://www.mca.gov.pk/Reports.htm


	Frequently Asked Questions


	N/A.

	Statistics



	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions


	There has been only one case that proceeded to Phase 2 review:  Acquisition of shares of M/s. Bosicor Oil Pakistan Limited by M/s Byco Industries Incorporated

There have been no cases where remedies were required or transactions were blocked.

Statistics on transactions may be found at the website below:

http://www.mca.gov.pk/mergers.htm


	Useful Web Sites



	Useful Web Sites


	Regarding the Ordinance and the Merger Control Regulations, visit the website of the CCP at www.cc.gov.pk, for further details. 

Ordinance: http://www.mca.gov.pk/ccp.pdf
Merger Control Regulations:  http://www.cc.gov.pk/Downloads/ccp-Rules/Merger-Control-Regulation.pdf
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	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case.  Please consult local attorney to discuss any specific case.



� The last of these thresholds appears to cover many transactions with only tangential relation to Pakistan, as it appears to include any entity doing business in Pakistan.  Hopefully, the CCP will address this in its rules.
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