
	AUSTRALIA


	Merger Review Procedures


	Narrative Description of Merger Review Process

	Notification of a proposed transaction (an acquisition of shares or assets) is not mandatory in Australia.  However, the Australian Competition and Consumer Commission (ACCC) encourages parties to seek informal or formal clearance of a proposed transaction where the transaction may raise any competition concerns.  The ACCC has stated that proceeding without approval may put the parties to the transaction at risk of the ACCC or other interested parties taking legal action on the basis that the transaction would have the effect, or be likely to have the effect of substantially lessening competition in a market in Australia in breach of s.50 of the Trade Practices Act 1974 (Cth) (TPA).

Informal review process

The informal clearance process enables parties to a proposed transaction to request the ACCC’s views on whether it will seek an injunction under s.50 which would have the effect of stopping the transaction from proceeding.  If the ACCC forms the view that the proposed transaction breaches s.50, the parties may decide either:

· Not to proceed

· To provide court enforceable undertakings to the ACCC to address the ACCC’s concerns

· To seek a declaration from the Federal Court that the transaction would not breach s.50

· To proceed and defend any court action by the ACCC or other parties that the transaction is in breach of s.50.  The ACCC may seek an injunction to prevent a transaction from proceeding, as well as divestiture and penalties.  Other parties, such as customers or competitors, may seek a declaration that the transaction breaches s.50, and/or divestiture.  Any person suffering loss or damage resulting from a transaction may seek damages.

Informal reviews are generally expected to be completed within 12 weeks of the start of the public review process, but the ACCC may decide it is necessary to extend the proposed timeline.  Applications for informal review attract no charge.  

The informal review process is described in detail in the ACCC’s Merger Review Process Guidelines (2006), available at: http://www.accc.gov.au/content/index.phtml/itemId/740765.

Formal Review Process

Alternatively, the parties to a transaction may apply for formal clearance under Section 95AC of the TPA.  The formal merger review procedure was introduced by amendment to the TPA in 2006 (commenced 1 January 2007).  See TPA, ss.95AC-95AS.  

If granted, formal clearance provides the parties with legal protection from any challenge to the transaction under s.50.  Formal clearance may only be granted if the ACCC is satisfied that the transaction would not breach s.50 and may be granted subject to conditions.  Denial of an application for formal clearance is reviewable by the Australian Competition Tribunal (ACT).  

Details of the formal review procedure are set out in the ACCC’s Formal merger process guidelines (2008).  The Formal merger review process guidelines outline the approach the ACCC proposes to take in assessing applications for formal merger clearance and the requirements applicants must meet for merger clearances.  (The formal review process guidelines also outline the legislative requirements on parties wishing to apply to the Australian Competition Tribunal for authorisation of proposed mergers and acquisitions, see below under Authorisations.)
The formal review process follows a strict timeline subject to any exclusion that the applicant agrees to.  Applications for clearance must be made on Form O, Application for merger clearance as set out in the Trade Practices Regulations 1974 (the Trade Practices Regulations). The form is available on the ACCC website at www.accc.gov.au/mergers.  The Act requires that the ACCC issue a determination on a clearance application within 40 business days of receiving a valid application: s.95AO TPA.  The ACCC is required to provide written reasons in response to every decision on an application.
Under the formal review process the applicant may apply to the Tribunal for a review of the ACCC’s determination. The Tribunal’s review is limited to:

· the information (including confidential information) that was before the ACCC when it made its determination; 

· information that was referred to in the ACCC’s reasons for making the determination; and 

· information obtained by the Tribunal in clarifying any of the information that was before the ACCC. 

The Tribunal must make its decision on the review within 30 days of receiving the application subject to an extension of 60 days in a complex case or where there are special circumstances.  The fee for a formal merger clearance application is currently set at $25 000.  To date, no party has utilised the formal review process. 

See Appendix for a comparison of the timeframes of the formal and informal review processes.

Authorisation

Parties to a transaction may also seek immunity from the application of s.50 by applying to the ACT for authorisation under TPA ss.95AT -95AZM.  Authorisation is available where, notwithstanding s.50 of the Act, the transaction would, or is likely to, result in such a benefit to the public that it should be allowed to proceed.

Notification Thresholds 

The Merger Guidelines (2008) introduces a new voluntary notification threshold, based on market shares, discarding the “safe harbors” articulated in the prior, 1999 Guidelines.  The ACCC’s new threshold states that parties to a transaction are encouraged to notify the ACCC in advance of completing a transaction where both of the following apply:

· The products of the parties to the transaction are either substitutes or complements;

· The merged firm will have a post-merger market share of greater than 20 per cent in the relevant market/s.

Notably, these thresholds should not be confused with the new concentration threshold introduced in the Merger Guidelines (2008), which the ACCC considers as part of its overall assessment of the competitive effects.  See below under Substantive Merger Review Law.  

Enforcement 

The ACCC, an independent federal authority, administers and enforces proposed transactions under the relevant provisions of the TPA, with authority to seek injunctions, declarations, divestiture and penalties, or to have a transaction set aside.  The ACCC may also obtain undertakings under s.87B of the TPA as conditions of not opposing a proposed transaction.  See Private Enforcement Actions section for third party enforcement options.



	Procedural Details Not Included in the ICN Materials, If Any


	· Formal clearance process (see above under Formal Review)

· With respect to the informal clearance process, Merger review process guidelines (2006), replacing the Guideline for informal merger review (2004).  The new Merger review process guidelines (2006) draw on the work of the ICN to make amendments to the prior 2004 guidelines including the following:

· Expanding the types of transactions (including confidential proposals) for which processes are detailed;

· Clearer and shorter timeframes for informal reviews;

· An opportunity for merging and interested parties to respond to the ACCC’s Statement of Issues.
· Merger guidelines (2008), replacing Merger guidelines (1999) (see below under Substantive Merger Review Law)

	Current Legal Developments


	See above.



	Recent Cases or Illustrative Precedents


	Australian Gas Light Co v Australian Competition and Consumer Commission (No 2) [2003] FCA 1229 (available at: http://www.austlii.edu.au/au/cases/cth/federal_ct/2003/1229.html) 
A consortium including AGL proposed to acquire an electricity generation business. AGL would hold a 35% interest, financial investors would hold 30% and the Tokyo Electric Power Co., Inc. would hold the remaining 35% interest in the business.  The consortium approached the ACCC seeking informal clearance of the proposed transaction, and offered structural undertakings to address the ACCC’s concerns.  The ACCC indicated, however, that it considered the transaction raised significant competition concerns and that if the parties chose to proceed with the transaction, the ACCC reserved its position, suggesting possible court action, including divestiture and penalties.  Consequently, AGL commenced proceedings against the ACCC in the Federal Court seeking a declaration that the proposed transaction did not substantially lessen competition in any relevant market in contravention of s.50 of the TPA.  Separately considered as a preliminary question, the Court held that it had jurisdiction to hear and determine AGL’s application for a declaration that the transaction did not contravene s.50 of the TPA.  French J stated that merely because the parties could seek authorisation was not a discretionary bar to the right of a corporation to seek a declaration with respect to the proposed transaction, contrary to the ACCC’s assertion; AGL did not obtain an illegitimate forensic or juridical advantage by bringing proceedings for a declaration.

Pact Group Pty Ltd proposed acquisition of Brickwood Holdings Pty Ltd (2008)

Pact, a supplier of plastic bottles, initially sought informal clearance from the ACCC for the acquisition of a competitor, Brickwood, in 2007, which the ACCC opposed. However, 6 months later, on the basis of changed market circumstances that Pact brought to the ACCC’s attention, the ACCC conducted a new informal review and indicated that in such circumstances it would not oppose the transaction.   See http://www.accc.gov.au/content/index.phtml/itemId/825339/fromItemId/751043 

	Frequently Asked Questions


	Q. In what circumstances may parties seek to utilize the formal review process rather than the informal process?

A.  The informal review process provides flexibility in terms of timeframes, information requirements and confidentiality, while the recently introduced formal process has legislatively-mandated timeframes, as well as information and transparency requirements.  While the informal process results in a statement from the ACCC that it does not intend to take action, successfully completing the formal review process provides statutory immunity from any action alleging breach of s.50. In addition, the parties may seek review by the ACT of a decision made under the formal review provisions, whereas a negative indication by the ACCC under the informal process is not strictly reviewable and the parties must either commence or defend court proceedings to challenge the ACCC’s views.



	Substantive Merger Review Law


	Description of Substantive Legal Provisions 

	Relevant legal provisions
Section 50 of the TPA prohibits any acquisition of shares or assets that would have the effect, or be likely to have the effect, of substantially lessening competition in a market in Australia.  The s.50 prohibition applies to both horizontal and vertical concentrations. 

A “market” is defined in the section as a substantial market for goods and services in Australia or a State or a Territory or a region of Australia: s.50(6). This definition does not exclude the operation of the general definition of market in s.4E of the TPA.  Defining the relevant market is an important task for the operation of s.50. 
Merger factors

Sub-section 50(3) of the TPA provides a list of non-exhaustive factors that must be taken into account for the purposes of determining whether the acquisition in question would have the effect, or likely effect, of substantially lessening competition, including: 

· actual and potential level of import competition; 

· height of barriers to entry; 

· level of concentration; 

· degree of countervailing power; 

· likelihood that significant and sustainable higher prices or profit margins would result; 

· availability of substitutes;

· dynamic characteristics of the market, including growth, innovation and product differentiation; 

· likelihood of removal of a vigorous and effective competitor; and

· nature and extent of vertical integration. 

Acquisitions outside of Australia
In addition, s.50A of the TPA provides a mechanism to regulate transactions that take place outside Australia, but which would have or be likely to have an effect in Australia and would not in all the circumstances result, or be likely to result, in such a benefit to the public that the effects should be disregarded.  Section 50A(1) provides that, on application of the Minister, the ACCC or any other person to the ACT, where:

· a person acquires outside Australia a controlling interest in any body corporate, otherwise than by reason that the person holds a controlling interest in a body corporate which has a controlling interest in the first body corporate; and

· by reason of the acquisition, the person obtains a controlling interest in another corporation (generally an Australian company); and 

· consequently there is an effect or likely effect of substantially lessening competition in a relevant market and the acquisition would not result in such public benefit that the effect on competition should be disregarded,

then the ACT may make a declaration to this effect, the consequence of which is that – unless revoked by the ACT – after six months has elapsed from the time of the making of the declaration, then the corporation subject of the declaration is prohibited from carrying on business in the market to which the declaration applies.

The merger factors set out in s.50(3) (above) are considered in determining the effect on competition.  

A person is considered to have a “controlling interest” in a body corporate when:

· the body corporate is a subsidiary of that person (or would be if the person were a body corporate); and

· the person holds a controlling interest in another body corporate which either: controls the composition of the board of directors of the first body corporate; is in a position to cast or control the casting of votes in the first body corporate; or holds shares in the capital of the first body corporate.

Exemptions
The following transactions are exempt from the application of s.50 of the TPA:

· In defining an acquisition, s.4(4)(b) of the TPA exempts an acquisition by way of charge only or an acquisition in the ordinary course of business from the application of s.50. 
· Joint ventures that do not involve acquisition of shares or assets are not within the reach of s.50.  Rather, they will be subject to a substantial lessening of competition assessment under s.45 of the TPA which prohibits anticompetitive arrangements.



	Current Legal Developments


	Merger Guidelines (2008)
The Merger Guidelines (2008) set out a revised analytical framework under which the ACCC will examine proposed transactions. In many respects, the 2008 Guidelines simply update the 1999 Guidelines and provide a more succinct statement of approach. The 2008 Guidelines also draw on developments in competition law from the EU and United States.  However, there are a number of key differences compared to the 1999 Guidelines:

· changes to the thresholds for merger notification and the removal of previous “safe harbour” thresholds (see above);
· a greater emphasis on the extent of competition between the merging firms (as opposed to the market dynamics more generally);
· a new focus on the importance of internal company documents as supporting evidence, consistent with the ACCC's recent practice; and
· further guidance on the ACCC's preference for "fix it first" divestitures.
In particular, the revised Merger Guidelines (2008) consider the market concentration of a firm calculated by reference to market shares, firm concentration ratios and the Herfindahl-Hirschman Index (HHI), the commonly-accepted measure of market concentration commonly used in the United States and calculated by adding the sum of the squares of the market share of each firm in the relevant market.  In assessing market concentration, the ACCC takes into account the pre- and post-merger market shares of the merged firm and its competitors, the actual increase in concentration and also the level of symmetry between competitors’ market shares.  The ACCC indicates that it will “generally be less likely” to identify horizontal competition concerns when the post-merger HHI is:

· less than 2000; or

· greater than 2000 with a delta less than 100. 

Creeping Acquisitions
On 1 September 2008, the Australian Federal Government released a discussion paper on the issue of “creeping acquisitions.”  Section 50 of the TPA addresses acquisitions that “substantially lessen competition.”  The Government has raised the concern that s.50 does not address the issue of the effect of several incremental acquisitions over time; while each acquisition considered separately might not substantially lessen competition, taken together the acquisitions may have such an effect.  The ACCC has responded to the Government by way of a submission in which it outlines its support for the introduction of a general “creeping acquisitions” law to combat what it perceives as a “loophole” in s 50 of the TPA.   The ACCC also adopts the “substantial market power” model proposed in the Discussion Paper, whereby if a corporation is found to have “substantial market power,” an acquisition may be prohibited if it “lessens competition,” even if that lessening is not substantial.  

See http://www.treasury.gov.au/documents/1422/PDF/ACCC.pdf 
Media Mergers

In addition, in August 2006, in response to the Federal Government’s request that the ACCC articulate its proposed approach to media mergers, the ACCC issued a paper outlining its analytical approach to media mergers addressing issues including market definition and timelines for considering competitive effects.  See  www.accc.gov.au/content/index.phtml/itemId/758231. 



	Recent Cases or Illustrative Precedents


	Australian Gas Light Co v. ACCC [No 3] (2003) 137 FCR 317 and (2003) FCA 1525 (available at http://www.austlii.edu.au/au/cases/cth/FCA/2003/1525.txt):  A consortium including AGL proposed to acquire an electricity generation business. AGL would hold a 35% interest, financial investors would hold 30% and the Tokyo Electric Power Co., Inc. would hold the remaining 35% interest in the business.  In the course of the informal review process, the ACCC indicated that it would oppose the transaction.  AGL then filed proceedings in the Federal Court of Australia against the ACCC seeking a declaration that the transaction would not substantially lessen competition in any relevant market.  The court granted the declaration subject to AGL and the consortium members agreeing to certain conditions.  Among other points, the case discusses the history of s.50.



	Frequently Asked Questions


	Q. If a proposed transaction falls within the range of HHI measures of concentration that the ACCC has indicated as suggesting that competition concerns are unlikely, but the proposed transaction passes the notification thresholds, is it necessary to notify the ACCC of the proposed transaction?

A.   Yes, mergers should be notified to the ACCC if they meet the notification threshold referred to above, even if on the basis of HHI analysis competition concerns are unlikely.

	Merger Remedies



	Types of Remedies


	Pre-merger notification is not mandatory in Australia and therefore sanctions do not apply for failure to notify.  However failure to notify can lead to the ACCC exercising its power to seek an injunction from the Federal Court of Australia preventing the merger going ahead until it has been assessed. 

If a transaction is found to have contravened s.50, the Court may impose the  following remedies:

· Injunction to prevent the transaction from proceeding under TPA s.80(1), on application of the ACCC only

· Divestiture of shares or assets acquired in contravention of ss.50 or 50A, on application by the ACCC or any other person: TPA, s.81(1) 
· Declaration that an acquisition is void, on application of the ACCC: TPA, s.81(1A)
· Penalties of up to A$500 000 for an individual and, for a corporation, up to the greatest of (1) A$10 million, (2) three times the benefit to the corporation that is reasonably attributable to the contravention, and (3) 10 per cent of the corporation’s annual turnover: ss.76(1A) and 76(1B) of the TPA
· Alternatively, TPA ss.81(1C) provides for the court to accept as an alternative, an undertaking from the person to dispose of other shares or assets owned by the person.

An application under ss.81(1) or 81(1A) (divestiture or declaration that a transaction is void) may be made at any time within three years after the date on which the contravention of s.50 occurred. The ACCC may bring an action for recovery of pecuniary penalties within 6 years of the acquisition. 
Undertakings

When a transaction raises competition issues, these can potentially be overcome by the parties giving the ACCC a court enforceable undertaking under s.87B of the TPA. Undertakings may be structural or behavioural, although the ACCC has a strong preference for structural remedies (i.e., divestiture) and generally only accepts behavioural (conduct) remedies as an adjunct to structural remedies.  

The ACCC outlines its approach to proposed remedies in the Merger Guidelines (2008).  Before accepting an undertaking, the ACCC requires that it be satisfied that:

· the proposed undertaking is customised to the particular nature of the relevant merger, the competition concerns raised, and the industry or industries involved
· the core obligations in the proposed undertaking (e.g., a divestiture) specifically, comprehensively and effectively address the ACCC’s competition concerns
· the proposed undertaking would impose clear and unambiguous obligations on the party giving the undertaking, including clear delineation of assets and businesses covered by the remedy, the terms under which the remedy is to be carried out, timeframes for actions to be completed, and the consequences of non-performance within those timeframes
· the party offering the undertaking is capable of meeting its obligations as set out in the undertaking, and the remedy cannot be frustrated by the actions (or inaction) of third parties (e.g., minority shareholders)
· for international mergers involving firms operating in jurisdictions other than Australia, any remedies provided to the ACCC are capable of being enforced by the ACCC and coordinated with any of the other relevant jurisdictions involved.
The parties are free to propose s.87B undertakings to the ACCC at any time throughout the review process.  In the case of an undertaking proposed under s.87B, the ACCC will in most cases seek comment from market participants. This may include placing the proposed undertaking on the ACCC’s website and revising the indicative timeline. Once finalised and accepted, s.87B undertakings will be made available on the merger public register, subject to commercial confidentiality considerations.  The ACCC’s processes for considering proposed remedies are set out in the Formal merger process guidelines (2008) and the Merger review process guidelines (2006).


	Recent Cases or Illustrative Precedents


	ACCC v ABC Learning Centres Limited (“ABC”)
In conjunction with the acquisition of competitor in the childcare centre business, ABC gave undertakings to the ACCC in December 2004 that it would divest certain childcare centres.  ABC failed to divest two of the childcare centres within the agreed (and extended) time period.  In June 2008, the ACCC commenced proceedings in the Federal Court of Australia alleging that ABC failed to divest the centres in breach of the undertakings, that ABC interfered with the role of the agent appointed in 2006 to expedite the sales, and further that ABC failed to maintain the centres as going concerns to preserve the goodwill of the businesses.  The ACCC sought declarations that ABC breached its undertakings, orders directing ABC to comply with their terms and directing ABC to sell the two centres to a person approved by the ACCC, orders relating to compensation for losses incurred by potential purchasers of the two Geraldton centres, penalties payable to the Federal government, and costs of the proceedings.  ABC then sold the centres at issue and negotiations were under way to resolve the remaining issues in the proceedings. However, ABC subsequently became insolvent and entered into voluntary administration, upon which the ACCC abandoned proceedings, stating that “further pursuit of litigation would not be to the benefit of competition in the child care industry.”

	Frequently Asked Questions


	Q. What types of undertakings will the ACCC accept pursuant to TPA s87B as a condition to merger clearance?

A.  The ACCC prefers structural undertakings. The asset subject to divestiture must be a viable business and the ACC must approve of the purchaser.  Recently, the ACCC has indicated its preference for up-front sales, prior to closing the transaction, although it will accept post-closing sales provided the undertakings include fire sale provisions. 

	Private Enforcement Actions



	Standing to Challenge a Transaction
	Only the ACCC has power to seek an injunction to prohibit a transaction or a declaration that a transaction is void.  However, any person has power to seek declaratory relief (s.163A), or divestiture (s.81(1)). Moreover, any person who suffers loss or damage by reason of a breach of s.50 may seek damages.  TPA, s.82(1). 

	Third-Party Actions and Rights of Appeal


	Third parties have standing to challenge a transaction as outlined above, however, they may not challenge a merger that is granted formal clearance by ACCC authorisation by the Tribunal, as the transaction is then subject to immunity from challenge under s.50 of the TPA for as long as the formal clearance or authorisation remains in force. 



	Recent Cases or Illustrative Precedents


	The High Court has interpreted “any person” broadly, to include a person who had neither a direct nor a special interest in the subject matter of the proceedings. Truth About Motorways v Macquarie Infrastructure [2000] HCA 11. In the Truth About Motorways v Macquarie, the applicant did not assert that it suffered any loss or damage in consequence of the conduct of which it complained. It also admitted that it had no special interest in the subject-matter of the proceedings.  http://www.austlii.edu.au/au/cases/cth/HCA/2000/11.html


	Statistics


	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions
	Year

Total reviewed

Not opposed

Resolved during review through undertakings
Transactions prohibited outright

2007-08
397
380

6

11

2006-07

390
365
8
17
2005-06

272
261
6
5
2004-05

189
178
9
2



	Useful Web Sites


	Useful Web Sites


	www.accc.gov.au
Information on the procedural and analytical aspects of applications for authorisation can be found on the Tribunal website in the Practice Directions folder. www.competitiontribunal.gov.au.

The TPA can be found at: http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/ 

Relevant case law can be found at: http://www.austlii.edu.au 
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	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case.  Please consult local attorney to discuss any specific case.
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Formal Clearance

Informal Clearance


� Includes confidential and non-confidential Merger and Joint Venture reviews


� Includes confidential and non-confidential reviews that were not opposed, plus reviews withdrawn before a decision was made and reviews of variations to undertakings.


� Includes reviews that were publicly opposed and also those where the ACCC indicated opposition on a confidential basis.
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