	BOLIVIA

(Considering that there is no report on the country in the ICN database, this report aims to provide more comprehensive information)



	Law and Substantive  Merger Control Provisions


	Merger control is imposed on specific regulated sectors and industries in Bolivia. As a result, certain regulations that pertain to mergers and joint ventures can be found in the Electricity Law, the Telecommunications Law, the Hydrocarbons Law, the Banks and Financial Institutions Law, the Securities Law, and the Insurance Law. In addition, mergers of Bolivian corporations are regulated by the Bolivian Commercial Code, which requires merging companies to give notice to their creditors and shareholders regarding the proposed merger. Such creditors and shareholders may object through a judicial procedure before a civil judge.



	Authorities and Responsibilities


	The specific regulations are currently administered and enforced by the relevant sector’s superintendencies. As a result, any merger within the electricity industry in Bolivia, for example, will have to be notified to and sometimes approved by the Superintendence of Electricity. Moreover, to the extent the undertaking subjected to the merger control process has instruments issued and traded in public markets it must also inform the Securities Superintendence.



	 Obligation of Notifying



	Thresholds
	Merging firms in regulated industries must file a notification prior to closing the operation in all cases in which there is a substantial change in control.

There are thresholds within the electricity sector whereby a merger or acquisition that would grant an electricity generation company a market share of more than 36 per cent would be restricted. Other regulated sectors do not have the same clearly defined thresholds.



	Potentially Covered Transactions (joint-ventures, minority interest transactions, change of control, etc) 


	Only regulated sectors, industries and activities are subject to merger control. Regulated sectors subject to merger control provisions are: oil, gas and other fossil fuel distributors and transporters; electricity generation, transmission and distribution; telecommunications providers that provide services in Bolivia; and banks and other financial institutions, including loans and savings cooperatives or associations and foreign exchange houses. 

To trigger regulatory intervention, mergers must typically involve the change of effective control over the relevant regulated company. Control is defined in laws, such as the Electricity Law, as the ability of a company to control others by means of holding directly or indirectly more than 50 per cent of the capital stock or voting rights or controlling the direction of subsidiaries or affiliates.
Companies that have outstanding instruments issued in public securities markets must inform the markets and the Superintendence of Securities and Insurance of any relevant change regarding the company, including mergers and joint ventures.

Joint ventures are typically not caught within the scope of merger control, but they may be subject to some review by the relevant authorities when, as a result thereof one of the joint venture partners may end up with voting majorities or control of a regulated company. Therefore, joint ventures should be notified to the relevant superintendence whenever such a clause or result can be expected. There are no rules or regulations that provide a specific time or moment for notification, but reason and rationality are supposed to guide that decision. In other words, the joint venture partners should not wait until the potential breach has indeed taken place to notify the superintendence, but should rather do it before, particularly because they could be subject to penalties or even termination of concession or license agreements if they fail to notify.
  

	Exemptions or Special Rules


	In certain sectors, such as banking and insurance, additional considerations above and beyond a mere change in control entail regulatory scrutiny in a change of ownership, such as the provision of adequate guarantees that the services will continue to be provided pursuant to the industry standards.

At present, there are no special merger control rules for public takeover bids. 



	Extraterritoriality Criteria

(‘Effects Doctrine’, etc)


	Typically, the Bolivian authorities are strict regarding mergers, joint ventures or the change of ownership of companies in regulated industries or markets at a national level. Typically, they are less concerned about changes of ownership or joint ventures among parent companies or ultimate shareholders that are located and operate outside of Bolivia. Nonetheless, the test to determine whether a foreign-to-foreign merger should be submitted will depend on the relevant sector and the activity involved and, in many scenarios, a local effects test may be applied by the regulator.

Furthermore, there is a constitutional prohibition on foreigners investing or owning property within 50 kilometers of Bolivia’s international borders. 



	Formal Pre-Notification Consultation 


	

	Fundamentals



	Timing and Waiting Periods


	The filing and approval procedure will vary depending on the regulatory agency and may take up to a month to be completed. This process may be speeded up substantially in the event that there is significant public interest in the operation. 

Each sector (i.e. hydrocarbons, mining, telecommunications, etc.) has its own regulation with different time periods and requirements. Even within same-sector regulations, different types of authorizations and/or licenses and/or permits, have different requirements and therefore, potentially different time periods.

The merger of Bolivian companies must be filed and notified to creditors 30 days before closing.



	Associated Suspension Effects


	The merger of a regulated company must be suspended until clearance by the relevant regulatory authority is granted. Pursuant to the applicable laws, the merger of Bolivian companies will not be effective until a notification has been filed and the waiting periods have expired.


	Possibility of Entering into a Hold Separate Agreement to Allow the Transaction to Close Outside the Jurisdiction before Clearance


	"Hold-separate" arrangements, whereby the local companies remain as separate institutions, may work in certain circumstances and certain industries. However, "hold-separate" arrangements will not work when the relevant regulation prohibits or limits effective control or indirect ownership situations such as is the case in the Electricity and Banking sectors.

	Forms and Information Required for Notification


	For most regulated public services, filing involves describing the transaction and to a certain extent the ability of the regulated company to continue to provide the relevant public service. 

The basic filing in the merger of Bolivian companies involves the preparation of a series of corporate documents, the list of dissenting shareholders or creditors of each company as well as a special merger balance sheet which describes the assets and liabilities of the companies to be merged. This information, to be presented before the Registry of Commerce, will be published but will not typically be questioned or objected unless there is opposition to the merger.  



	Fees and Responsibility for Filing 


	The preparation of a filing for a regulated company will be different depending on the regulatory agency involved. Financial entities and banks have more stringent and detailed filing requirements when requesting authorization for a merger and the process may involve greater scrutiny by the Superintendence of Banks and Financial Entities. 



	Sanctions and Penalties for Failure of Notifying


	Failure to adequately file or obtain regulatory authorization will typically result in the initiation of a regulatory procedure for revocation of the license or concession under which the regulated activity is carried out. 

Failure to file and obtain the requisite authorization may entail the intervention of the regulator in the operation of the regulated company, the revocation of the relevant license or concession and the initiation of a bidding procedure to grant the concession or license to a different company along with all the assets of the outgoing company. In practice, there has never been an instance in which an authority has applied sanctions to a company for failing to file a notification. We are not aware of any companies that failed to comply with the relevant regulation once they were informed of the duty to notify and obtain prior authorization. 



	FAQs


	

	Process and Tests



	Merger Review Process


	The filing and approval procedure will vary depending on the regulatory body and may take up to a month to be completed. This process may be speeded up substantially in the event that there is significant public interest in the operation.



	
Review Periods


	The merger of Bolivian companies entail a 30-day waiting period once all the required information has been filed before the Registry of Commerce and the transaction notified to the creditors and shareholders of the merging companies.



	Substantive Tests for Clearance


	In certain sectors a test will be conducted to identify whether the resulting entity will exert market dominance and infringe regulatory prohibitions regarding vertical integration and market share or be able to adopt anti-competitive or predatory practices.

Joint ventures may be subject to scrutiny in certain regulated industries to determine whether they will result in anti-competitive or predatory practices.

Furthermore, in certain regulated sectors substantial requirements regarding industry established policies and restrictions apply. For example, electricity-generating companies may not be related to hydrocarbon transporting companies that operate within Bolivia. Such generation companies may not be vertically integrated either and as a result may not participate in electricity transmission or distribution companies.



	The Role of Efficiencies


	

	Ancillary Restraints

(Non-competition agreement, etc)


	

	Regulations and Guidelines



	Implementing Regulations and Resolutions


	

	Interpretive Guidelines


	

	Merger Remedies



	Types of Remedies


	Within regulated sectors, the regulatory authority may prohibit a transaction if it deems that the transaction will violate the regulatory framework or jeopardize the normal provision of the service. 



	Recent Cases or Illustrative Precedents


	

	Appellate Rights and Judicial Review of Regulatory Decisions



	Provisions


	The resolution of the regulatory agency may be submitted for reconsideration before the same authority; if the authority maintains its decision then the resolution may be appealed before a higher ranking administrative agency. If the appeal is unsuccessful, claimants may appeal to the Bolivian Supreme Court, which will determine in a final and binding resolution the validity of the administrative resolution.



	Process


	The appeal is typically resolved within three or four months from the filing date. The request for judicial review before the Supreme Court may take between one to two years, unless there is substantial public interest in the result.  



	Private Enforcement Actions



	Standing to Challenge a Transaction


	Customers and competitors are not involved in the review process. Complainants may, however initiate an administrative proceeding against the application of the decision of the regulatory agency that approves a merger or joint venture when they believe that it infringes the regulatory framework.

Third party creditors may challenge the merger of debtors if they can demonstrate that their rights will be adversely affected as a result of the merger and, thus, may request that adequate guarantees are placed to secure their rights.


	Third Parties Actions and Rights of Appeal


	Please see Standing to Challenge a transaction above.



	Current Developments



	Relevant Developments in the Current Year


	On February 7, 2009 the Bolivian Government enacted a new Constitution as a result of the constitutional referendum that took place on January 26.  This constitution grants the government a much larger role in regulating private companies, "strategic sectors", and foreign direct investment.  In addition there is a specific chapter within the new constitution that establishes user rights and that could lead to a more aggressive regulation of mergers between competing companies.  Further we note that through Supreme Decree 29984 of February 7, 2009, and in alleged implementation of the new Constitution, the executive branch of the Bolivian Government has been reorganized, declaring the extinction, within 60 days, of the relevant industry superintendence we make reference to in this report. As a result the regulatory and supervising responsibilities that were until recently and by law delegated to independent regulators will now be shifted to the relevant Ministries and Vice-Ministries created by the referred Supreme Decree. 

	Defining Cases in the Current Year
	

	Proposals under Consideration and Foreseen Amendments


	It seems that it will be necessary to repeal and amend the currently existing regulatory framework for regulated industries in Bolivia so as to allow the regulation of companies through the relevant sector ministries.  It is also possible that additional requirements and controls will be put in place in application of the newly approved constitution. 
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	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or a substitute for analyzing the relevant statutes, case law, regulations and guidelines.  In any case, a local attorney should be consulted.
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