	CHINA



	Law and Substantive  Merger Control Provisions


	The Anti-Monopoly Law of People’s Republic of China (the “AML”) （中华人民共和国反垄断法）(mainly refers to the Chapter IV of the AML – Concentration of Operators )

Provisions of the State Council on Notification Thresholds of Concentration on Undertakings (the “Notification Thresholds”)（国务院关于经营者集中申报标准的规定）

	Authorities and Responsibilities


	In practice, the authority responsible for the reviewing and investigating merger filings is the Ministry of Commerce of the People’s Republic of China (“MOFCOM”).
However, there are no explicit provisions in the AML that specify the authorities and responsibilities for regulating merger review. The AML only stipulates in general that there are three levels of government agencies which are responsible for the enforcement of the AML: (1) the State Council is responsible for the establishment of an Anti-monopoly Commission; (2) at the ministry level, the State Council is required to designate the Anti-monopoly Law Enforcement Agency; (3) at the local level, the Anti-monopoly Law Enforcement Agency may empower corresponding agencies in the government at province level to be responsible for enforcement of the AML. 
On August 23, the State Council promulgated the Provisions of the Main Competences, Internal Structure and Establishment of the Ministry of Commerce.  These Provisions establish MOFCOM as the anti-monopoly bureau to be responsible for conducting anti-monopoly reviews on concentrations.


	Obligation of Notifying



	Thresholds
	According to Article 3 of the Notification Thresholds, when a proposed concentration reaches any of the following thresholds, a prior notification shall be filed with the competent commerce authority under the State Council:
(1) The combined aggregate worldwide turnover of all the undertakings participating in the concentration in the last financial year is more than RMB 10 billion, and the turnover within People’s Republic of China of each of at least two of the undertakings participating in the concentration in the prior financial year is over RMB 0.4 billion; or
(2) The combined aggregate PRC turnover of all the undertakings participating in the concentration in the last financial year is more than RMB 2 billion, and the PRC turnover of each of at least two of the undertakings participating in the concentration in the last financial year is over RMB 0.4 billion.



	Potentially Covered Transactions (joint-ventures, minority interest transactions, change of control, etc) 


	Article 20 of the AML requires notification of a “concentration of operators,” as follows: 
1. merger of operators;

2. an operator acquires control over other operators by an acquisition of equities or assets; or

3. an operator acquires control over other operators or is able to impose determinative influence on other operators by contract or other methods.
The AML adopt the concept of “control” and “determinative influence”, but it says nothing about the exact meaning of acquiring “control” or “determinative influence”.  There are no guidelines or other documents to clarify these concepts, however, based on our experience, such concepts may include: 
· Contractual relationships (e.g. intellectual property licensing , joint ventures, proxy agreements and distribution agreements) 

· Other methods (e.g. appointing management personnel)


	Exemptions or Special Rules


	According to Article 22 of the AML, Operators need not file notifications with the anti-monopoly enforcement authority under the State Council in any of the following circumstances:
(1) One of the operators participating in the concentration already holds 50% or more of the voting rights of the equity interests or assets of the other operator/s; 
(2) 50% or more of the equity interests or assets with voting rights of each operator participating in the concentration are held by an operator which is not participating in the concentration.

Article 55 and 56 of the AML set forth exemptions under which the AML may not be applicable: 
(1) Exercising IP Rights: where the operators utilize the intellectual property rights pursuant to the stipulations in laws and administrative regulations relating to intellectual property, the AML is not applicable; however, the AML is applicable to the conduct of operators eliminating, restricting competition by the abuse of the intellectual property rights. 
(2) Agricultural: the AML is not applicable to the association or concerted conduct of agricultural producers and the rural economic organizations during the course of the production, processing, sale, transportation, storage and other operating activities relating to agricultural production.

	Extraterritoriality Criteria (‘Effects Doctrine’, etc)


	According to Article 2 of the AML, the AML applies to monopolistic conduct outside the territory of PRC that has eliminative or restrictive effects on competition in a domestic market of PRC.

	Formal Pre-Notification Consultation 


	There are no provisions that require a formal pre-notification consultation in the AML and other regulations. To improve efficiency and ensure transparency and predictability, the Guidelines on Antitrust Filing for Merger & Acquisition of Domestic Enterprises by Foreign Investors (“2007 Guidance”) 
 （外国投资者并购境内企业反垄断申报指南）has permitted and encouraged a notifier and its attorney to make informal contact with MOFCOM before the formal notification and consult about the necessity for notification, market definition and other major matters.

	Fundamentals



	Timing and Waiting Periods


	According to Article 21 of the AML, the antitrust filing shall be made before executing the transaction.  The provision itself, however, does not clarify which kind of behavior will be deemed as “executing the transaction”. 
According to 2007 Guidance, notification with respect to a domestic transaction under the AML shall be filed before the proposed transaction is publicly announced.  Notifications with respect to foreign transactions shall be filed before the proposal is publicly announced or at the time when the notification is reported to the competent authorities of the countries where the offshore merger/acquisition takes place.

According to Article 25 and 26 of the AML, there are two phases of the merger clearance process.

First phase

The authority shall conduct a preliminary review and make a decision on whether to initiate further review within 30 days
 from the date of receipt of the filing documents and shall inform the applicant of the decision in writing.  Where the authority makes the decision not to initiate the further review or makes no decision at the expiry of the 30 days period, the parties may execute the transaction.

Second phase

If the authority makes a decision to further review the filing, it shall complete the review within 90 days from the date of its decision and notify in writing the parties involved.  A decision to prohibit the transaction can only be made in the second phase.  The authority shall indicate the reasons for prohibiting the transaction in its decision. 

Under any of the following circumstances, the authority may extend the 90 day time limit by written notice, provided that the extension does not exceed a maximum of 60 days:

(i) 
the applicant agrees to extend the time limit for the review;

(ii) 
the documents submitted by the applicant are inaccurate and thus need further verification;

(iii)
circumstances have significantly changed since the notification by the applicant.

If the authority fails to make a decision at the expiry of each set period of time as stated above, the parties may execute the transaction.

	Associated Suspension Effects


	Filing suspends the parties’ rights to close the transaction until the waiting period has expired.  See above, “Timing and Waiting Period.”

	Possibility of Entering into a Hold Separate Agreement to Allow the Transaction to Close Outside the Jurisdiction before Clearance


	Article 21 states that a concentration shall not be implemented without notification.

Articles 25 and 26 require the parties to refrain from implementing a concentration during the review period, until after a decision is made. 

By reason of the extraterritorial operation of the AML, concentration may be considered to include concentrations outside China.

However, it may be possible to structure the transaction to enable the transaction to close elsewhere, while refraining from closing in China pending a decision from MOFCOM, subject to the particular circumstances of the transaction.

	Forms and Information Required for Notification


	There are no forms for notification officially available at this stage. As for the information required for notification, Article 23 of the AML provides that notifying parties shall submit the following documents and information to the Anti-Monopoly Law Enforcement Authority under the State Council:

(i) the notification

(ii) an explanation regarding the impact of the proposed concentration on competition in the relevant market;

(iii) a copy of the agreement with respect to the proposed concentration;

(iv) the financial accounting reports of the entities involved in the proposed concentration in the preceding accounting year, which are audited by a certified public accountant;

(v) any other documents and materials required by the Anti-monopoly Law Enforcement Authority under the State Council.

In addition, Article 3 of 2007 Guidance indicates other documents that shall be submitted. These notification materials include but are not limited to:

(1) Identification or the Registration Certificate of the Filing Party; 
(2) Power of Attorney and Attorney’s Letter; 
(3) Basic Information of all Relevant Parties; 
(4) The name list and brief introductions of enterprises affiliated with each party in the transaction; 
(5) Approval certificates and business licenses of enterprises (including foreign-invested enterprises and domestic enterprises in which they invested), permanent representative bodies and subsidiary companies formed within China and other entities registered within China by any party to the merger or acquisition; 
(6) Sales revenues and market shares in the relevant markets in the most recent two fiscal years of any party to the merger or acquisition, statements of data sources and calculation basis, and corresponding evidential materials; 
(7) Names of the largest five competitors in the relevant markets; 
(8) Descriptions of the supply and demand structures in relevant markets; 
(9) Status of competition in relevant markets; 
(10) Materials for an examination exemption request; 
(11) Information on the guilds in the relevant markets; 
(12) Information on the notification and examination of the same merger or acquisition in another jurisdiction; 
(13) Statements on the truthfulness of the declared information and (or) the accuracy the source of information signed by the parties to the merger or acquisition or their attorneys.

	Fees and Responsibility for Filing 


	There are no fees for filing.
According to Article 1 of 2007 Guidance, in principle, a notifier shall be the acquiring or merging party, or may be the acquired or merged party as the case may be. If more than one party meets the conditions for a notifier, they may jointly or separately make the notification.

	Sanctions and Penalties for Failure of Notifying


	Failure to notify is subject to the penalties specified under Article 48 of the AML, under which the Anti-Monopoly Law Enforcement Authority under the State Council:

· shall order the parties to the transaction to stop implementing the transaction, to dispose of the stock or assets, to transfer the business or to take other necessary measures to revert to the situation prior to the transaction, and 
· may impose fines up to RMB 500,000. 


	FAQs


	

	Process and Tests



	Merger Review Process


	According to Article 24, 25 and 31 of the AML, the Anti-Monopoly Law Enforcement Authority under the State Council shall conduct a preliminary review of the filed concentration, decide whether to initiate further review within 30 days from the date of receipt of the documents and materials submitted in compliance with the AML by the parties to the transaction, and shall inform the parties of the decision in writing. If a further review is needed, the Authority shall complete the review within 90 days (the date can be extended up to 60 additional days) from the date of its decision, decide whether to prohibit the concentration and notify the parties in writing. In addition, mergers or acquisitions of domestic enterprises by foreign investors or foreign party participation through other means in a transaction, which affects national security, shall be reviewed in accordance with the AML, and shall also be reviewed on national security grounds according to the relevant regulations of the State. 

See also “Timing and Waiting Period”.

	Review Periods


	See “Merger Review Process”.



	Substantive Tests for Clearance


	Under Article 28 of the AML, a concentration is prohibited if it has the effect of eliminating or restricting competition in the relevant market.  However, the Anti-Monopoly Enforcement Authority may nevertheless decide not to prohibit a proposed concentration if:

(i) the parties can prove that the positive effects on competition outweigh its negative effects; or

(ii) the proposed transaction is in conformity with “societal and public interests.”

According to Article 27 of the AML, the following factors shall be considered in examining the concentration:

(i) the market shares in the relevant market of the parties participating in the concentration and the parties’ ability to control the market;

(ii) the extent of concentration in the relevant market;

(iii) the effect of the proposed concentration on market access and technological progress;

(iv) the effect of the proposed concentration on consumers and other related operators;
(v) the effect of the proposed concentration on the development of the national economy;

(vi) other elements affecting market competition, determined by the Anti-Monopoly Law Enforcement Authority under the State Council.

	The Role of Efficiencies


	According to Article 1 of the AML, one of the purposes of the AML is to promote efficiency of economic operation.  Efficiency could be considered as an element affecting market competition.  

As set out above under “Substantive Tests for Clearance,” Article 28 provides that one basis of a decision not to object to a proposed concentration is that the positive effects outweigh the negative effects.  Particularly in light of Article 1, efficiencies may be considered as a “positive” that would outweigh a “negative.” 

	Ancillary Restraints

(Non-competition agreement, etc)


	There are no explicit provisions related to Ancillary Restraints.  However, the general prohibitions in Articles 13 (horizontal restraints) and Article 14 (vertical restraints) may apply, subject to the exceptions in Article 15, to any ancillary restraints with respect to an agreement to form a concentration.

	Regulations and Guidelines



	Implementing Regulations and Resolutions


	The Notification Thresholds.

	Interpretive Guidelines


	According to Article 9 of the AML, the State Council shall establish an Anti-monopoly Commission (AMC), which is responsible for organizing, coordinating and guiding the anti-monopoly work and performs the following functions: “formulating and releasing anti-monopoly guidelines.”  As at October 2008, no guideline has yet been released. 
On September 13, 2008, the State Council approved the publication of the Working Code of the Anti-monopoly Commission of the State Council (国务院反垄断委员会工作规则) and Vice-Premier Wang Qishan was appointed as Director of the AMC.  


	Merger Remedies



	Types of Remedies


	The Anti-Monopoly Law Enforcement Authority under the State Council:

· shall block the transaction;

· shall order the parties to dispose of the stock or assets, to transfer the business or to take other necessary measures to revert to the situation prior to the transaction, and 
· may impose fines up to RMB 500,000. 
See Article 48 of the AML.

	Recent Cases or Illustrative Precedents


	Decisions relating to merger review prior to the commencement of the AML (1 August 2008) are not considered relevant.  At the time of writing there have been no merger review decisions under the AML.

	Appellate Rights and Judicial Review of Regulatory Decisions



	Provisions


	According to Article 53 of the AML, if a party opposes the decision made by the Anti-Monopoly Law Enforcement Authority, it may seek administrative review; if the party opposes the administrative review decision, it may bring an administrative law suit.

	Process


	According to Article 9, 14, 17, and 31 of the Administrative Review Law, 

· citizens, legal persons or other organizations which consider a specific administrative act to be an infringement of their legal rights and interests can apply for an administrative review within 60 days of the date on which they learn of the specific administrative act;

· those dissatisfied with a specific administrative act of a State Council department shall apply for an administrative review to that State Council department;

· once an administrative review agency has received an application for administrative review, it should investigate this within 5 days;

· administrative review agencies shall make an administrative review decision within 60 days of the date of receipt of the application, except where the statutory administrative review period stipulated by law is less than 60 days; 
· if circumstances are complicated and it is impossible to analyze an administrative review decision within the stipulated time this may be extended appropriately and the applicant and respondent informed, but the extension period shall not exceed a maximum of 30 days.


	Private Enforcement Actions



	Standing to Challenge a Transaction


	According to Article 108 of the Civil Procedure Law, to bring a civil lawsuit, the plaintiff must be an individual, legal person or any other organization that has a direct interest in the case. 
In addition, an entity or individual is entitled to tip off any suspicious monopolistic conduct to the Anti-monopoly Law Enforcement Agency to initiate an investigation. 



	Third Parties Actions and Rights of Appeal


	There are no provisions in the AML to clarify third parties’ actions and rights of appeal. 

According to Article 10 of the Administrative Review Law, other citizens, legal persons or organizations which have an interest in the specific administrative act in respect of which an application for administrative review is submitted may participate in the administrative review as third parties.


	Current Developments



	Relevant Developments in the Current Year


	The AML and the Notification Thresholds, which have recently come into effect on August 1, 2008 and August 3, 2008, respectively.

	Defining Cases in the Current Year


	Not available.

	Proposals under Consideration and Foreseen Amendments


	The current provisions are very general.  Further implementing regulations, guidelines and judicial interpretations are expected.
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	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or a substitute for analyzing the relevant statutes, case law, regulations and guidelines.  In any case, a local attorney should be consulted.


� The 2007 Guidance is issued for the purpose of implementing the Provisions on the Mergers & Acquisition of Domestic Enterprises by Foreign Investors (“M&A Regulations”), the provisions of which in relation to antitrust review have been largely superseded by the AML.  However, the 2007 Guidance is generally useful during the transitional period of the AML prior to the implementation of new guidelines.


� Note:  The authority may further clarify if the “30 days” as mentioned in the AML refer to calendar days or working days.  According to the 2007 Guidance, the phases of the procedure are all calculated by working days.  
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