	COLOMBIA


	Merger Review Procedures


	Narrative Description of Merger Review Process

	The entities involved in a transaction must file a request for clearance before the Superintendence of Industry and Commerce (“SIC”), before implementing any steps towards economic integration in Colombia.

Once the request for clearance has been filed, the SIC has 30 business days to clear the transaction or to request additional information. The aforementioned period will not start until the information referred to in the applicable regulations is deemed by the SIC as complete and in due order. 

In addition, SIC may present additional information requests. Pending the reply by the interested parties with regard to these requests, the 30 business day period mentioned above is suspended. Once the parties submit the required additional information, the SIC has an additional term of 30 business days to issue a decision. If this term ends without a response from the SIC, the transaction is deemed to be approved by the SIC with no objections or imposed remedies.

The filing consists of a brief, describing, inter alia, the basic legal structure of the transaction, the parties involved, the product market, the geographic market, the consumers, manufacturing procedures (when applicable), distribution channels, customer lists, and imports and exports.


	Procedural Details Not Included in the ICN Materials, If Any


	

	Current Legal Developments


	

	Recent Cases or Illustrative Precedents


	

	Frequently Asked Questions


	Are international mergers subject to the analysis of the SIC?

Colombian antitrust regulations adopt the effects doctrine; accordingly, they are only applicable to integrations taking place in or producing effects on the Colombian market. This means that if the integration activities are undertaken outside Colombia and do not generate any effect in the Colombian market, filing a notification before the Colombian competition authorities is not required. 

The SIC has indicated, through different opinions, that any kind of legal agreement or economic transaction that results in the combination of two or more business units under a common interest is an economic integration.

The SIC has further indicated that a transaction is not relevant from the Colombian antitrust perspective if control of two independent business units is not transferred to a single interest. However, it is important to point out that pursuant to Colombian law, control and subordination are defined as the situation in which the ability of the (controlled or subordinated) company to make a decision is subject to a head office or other (controlling) company, directly or by the means of a subordinate of the head office. Such definition may encompass joint-ventures and other horizontal agreements between competitors which, therefore, must be analyzed on a case by case basis. 
Is it possible to carve out the Colombian part of an international integration?

It is important to point out that the SIC has not defined any kind of specific standards regarding coordinated actions between merging firms before clearance and accordingly, any kind of agreement with effects in the Colombian market should be suspended until the parties obtain the SIC’s approval. 

As a general rule, any kind of integration in the Colombian market must be previously approved by the antitrust authority – provided, of course, that any of the filing thresholds is met. In practice this means that the parties to any given integration are usually able to carry out any activity so long as they continue to compete effectively in the Colombian market; any action that eliminates or reduces competition in the Colombian market will be regarded as a non-cleared integration and, as such, will be subject to the penalties mentioned below.


	Substantive Merger Review Law


	Description of Substantive Legal Provisions 

	Article 333 of the National Constitution mandates the state to intervene in the economy in order to prevent unfair competition practices and anti-competitive conducts from taking place, ensuring that free and fair competition exists in the market.

Colombian competition law subjects mergers and acquisitions to the prior non-objection of the SIC, a governmental agency that acts as a competition authority.
Pursuant to the Circular Única issued by the SIC as amended in August 2006, economic integrations with effects in Colombia require clearance prior to having any effects in Colombia if any of the following thresholds are met:
• aggregate operating annual income is equal to or exceeds approximately US$20.4 million (as of 2008). For purposes of determining the combined value of the operational income, any sales of products or services made in the Colombian market through agents or distributors must be included; or
• aggregate assets in Colombia equal or exceed approximately US$20.4 million (as of 2008). If the local companies involved in the transaction are part of an ‘enterprise group’, the assets of all the companies of the same group located in Colombia have to be taken into account.


	Current Legal Developments


	A proposed bill has been filed before the Colombian Congress. The most important features of this bill are the following:
• it grants exclusive authority to the SIC to investigate and sanction antitrust infractions;
• it increases the statute of limitations for administrative proceedings concerning anti-competitive behavior from three years to six years; and
• it sets the maximum fines that may be imposed by SIC in connection with anti-competitive behavior at 100,000 monthly minimum wages (approximately US$23 million) for companies; and 2,000 monthly minimum wages (approximately US$462,000) for individuals.


	Recent Cases or Illustrative Precedents


	

	Frequently Asked Questions


	What are the effects of not filing for clearance before the SIC?
Failure to file an antitrust notification, in the event that it is required, may result in (i) the SIC fining the companies involved in the integration up to approximately US$462,000; (ii) the SIC fining the managers, directors, legal representatives and other officers of the companies involved in the integration up to approximately US$69,200; and (iii) the annulment of the economic integration by a court of law. 
Regarding the annulment, the SIC is of the opinion
 that the omission of the notification itself constitutes a breach of competition rules and thus the relevant transaction shall be considered null and void pursuant to law because its purpose would be illicit.
 Colombian law provides that actions to declare agreements null and void may be commenced by any person having an interest in obtaining the annulment.
 In addition, the solicitor general is also entitled to request the annulment. Actions to request the annulment of agreements can be filed within 10 years from the date of execution of the agreement establishing the integration. It is also important to notice that agreements that are considered as null and void may not be ratified by the parties. If a court finds an agreement to be null and void, it shall cease to produce effects and the parties might be restored to the situation they were in at the moment of entering into the agreement. An action for the annulment of an agreement providing for integration shall be conducted through ordinary proceedings before the civil courts.


	Merger Remedies



	Types of Remedies


	Considering that the SIC may (i) authorize the transaction, (ii) object the proposed transaction or (iii) impose structural and/or behavioral conditions and remedies to the proposed operation, the parties to the transaction are entitled to file an appeal, within the following five business days. Please note that the SIC has consistently expressed that it prefers so-called structural remedies (divestitures) over behavioral remedies (such as commitments to preserve the status quo).



	Recent Cases or Illustrative Precedents


	On February 28th, 2008 the SIC issued the Resolution 5886 objecting the transaction by and between Industrias Arfel and Aluminio Reynolds Santo Domingo S.A. On March 10th, 2008 the parties to the transaction submitted an appeal proposing the adoption of remedies. The SIC approved the conditions proposed and approved the integration request.

In the integration of Gaseosas Posada Tobon S.A and Productora de Jugos S.A., the SIC adopted the following remedies:

· The parties shall sell, or license some fixed asset described in the resolution (e.g. production plants) to a buyer that fulfills the following conditions: (i) be completely independent from the intervening parties and (ii) have sufficient knowledge of the related product market and the commercial activities related which allows it to compete effectively with the intervening parties
· The intervening parties shall provide the technical assistance required for the normal development of the business for a period to be set by the buyer, which shall not be longer than 3 years
· To preserve the economic liability and commercial prestige of the activities related to the business, minimizing any risks of loss of competitiveness in such activities which could alter its nature or its commercial or industrial strategy, the parties in their commercial relationships with their clients shall:

· Eliminate, not apply and abstain from agreeing to exclusivity clauses
· Eliminate, not apply and abstain from agreeing to special conditions by which the clients shall give exclusivity to the intervening parties

· Eliminate, not apply and abstain from agreeing to special conditions by which the clients shall give preferential treatment to the intervening parties over their competitors or refuse to sanction the intervening parties upon their non-compliance with their obligations.

· Abstain from agreeing, suggesting or imposing articles, conditions, sanctions or discounts in the commercial conditions that the intervening parties negotiate with their clients regarding the supply of information on prices, discounts, promotions and any other commercial conditions.
· The parties shall grant an insurance policy or a Bank Guarantee (“aval bancario”) in order to guaranty the compliance of the remedies.



	Frequently Asked Questions


	

	Private Enforcement Actions



	Standing to Challenge a Transaction


	Under Colombian law, third parties are not entitled to challenge integrations.

However, pursuant to the SIC’s opinion
 a third party may be entitled to challenge a transaction before the SIC, if said party complies with the requirements set forth in article 14 of the Administrative Code (Código Contencioso Administrativo), according to which the third party must have a “direct interest” in the decision taken by the SIC
 in order to have standing to challenge a transaction.  The third person must prove its “direct interest” in order to become part of the administrative proceeding. 



	Third-Party Actions and Rights of Appeal


	Pursuant to articles 14 and 35 of the Administrative Code (Código Contencioso Administrativo) and the doctrine, a third party may only intervene in an administrative proceeding in the sole event in which said party has a direct interest in the juridical debate. Pursuant to the opinions issued by the SIC, the third party must demonstrate its direct interest in order to participate in the proceedings.
 

Regarding appeals by the parties, if the decision is not reversed or revised by the same public officer at the SIC who issue the objection resolution as a consequence of a request for reconsideration, the petitioner may challenge the decision before the Council of State (Consejo de Estado), by initiating nullification proceedings within the next four months.


	Recent Cases or Illustrative Precedents


	In an important case, (Resolution 7918, 2004) the SIC considered that an association (“agremiación”) was not entitled to participate in the administrative proceeding or to file appeals of any decisions because the association did not prove to have a direct interest in the decision that the SIC could issue. In the case, the SIC explained that in order to have a direct interest the third party should demonstrate that the decision would create express or certain obligations or rights. 

	Frequently Asked Questions


	

	Statistics


	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions


	From January to November, 2008 the SIC analyzed 57 filings, having authorized 56 and imposed conditions in 1 case.



	Useful Web Sites


	Useful Web Sites


	www.sic.gov.co 
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	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case.  Please consult local attorney to discuss any specific case.



� SIC Opinion No.00086127 of 30 Nov 2000.


� Article 1523 of the Civil Code sets forth that the purpose of the contract is illicit when the contract is prohibited by law.


� Article 1747 of the Civil Code. Further, the Supreme Court of Justice has indicated that any person may have standing to sue and seek the nullification of a contract vitiated with illicit purpose as long as it demonstrates that he/she has interest in seeking the nullification (Article 2 of Law 50 of 1936). The Court has considered that such third parties are those who have an economic interest on the outcome of the proceedings rather than a moral interest. Opinion by Justice JF Ramirez, 2 Aug 1999. File 4937.


� SIC Resolution No.7918, 2004.


� SIC, Resolution No. 398, 2004.


� The party asking to accept the merit of its right to intervene has the burden to prove the factual basis that recognizes such effect.
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