
	CANADA



	Merger Review Procedures



	Narrative Description of Merger Review Process


	Enforcement of Canada’s Competition Act (“CA”) is the responsibility of the Commissioner of Competition (“Commissioner”), an independent statutory authority. The Commissioner is supported by the Competition Bureau (“Bureau”), an independent agency that is part of the Federal Department of Industry for certain administrative purposes.  The adjudicative body for competition law matters is the Competition Tribunal (“Tribunal”). 

The CA requires the Commissioner to be notified, prior to closing, of non-exempt transactions that exceed both the C$400 million “size of parties” threshold set forth in section 109 and the C$70 million “size of transaction” threshold set forth in section 110. In addition, the CA gives the Commissioner the substantive jurisdiction to review any “merger”, a term which is broadly defined in section 91 of the CA, anytime before closing and up until one year after closing. This includes mergers falling below the aforementioned notification thresholds. A new provision of the CA, section 90.1, now entitles the Commissioner to review competitor collaborations (regardless of whether they meet the definition of a “merger”) on a similar substantive basis.  

The procedural aspects of merger review in Canada were changed significantly as a result of amendments to the CA which took effect on March 12, 2009. The amendments established a two stage merger review process similar to that which exists in the United States. However, while it remains to be seen how Canadian practice evolves, at this stage, it appears that the informal practices which have distinguished the Canadian merger review process and which impact the practical timeframes for review and closing of transactions will continue despite the adoption of the new statutory process.

Unless the parties elect to proceed solely by requesting an advance ruling certificate (“ARC”) (see further discussion below), the review of notifiable transactions begins with the submission of a pre-merger notification filing, which must be filed by each of the parties to a transaction. It is also customary for a short letter or more detailed competitive impact submission to be filed together with, or shortly after, the filing of the pre-merger notification. The competitive impact submission is generally prepared by the purchaser and its counsel, with input from the target and its counsel as appropriate. In addition to assisting the Bureau to identify and understand the relevant market(s) affected by the proposed transaction, the market shares of the merging parties and their principal rivals, the dynamics of competition in the relevant market(s) and the likely impact of the transaction on such dynamics, these letters or competitive impact submissions typically request an ARC or “no action” letter (see discussion below). The filing fee is C$50,000.

Following filing of the pre-merger notification, the Merger Notification Unit of the Bureau reviews the filing for completeness. Assuming the filing is found to be complete, an initial 30-day statutory waiting period will be deemed to have commenced on the day after the date of filing. The transaction may legally be completed following the expiry of this 30 day period (it may be terminated earlier by the issuance of an ARC or “no action” letter  from the Commissioner stating that she does not intend to challenge the transaction), unless the Commissioner elects to (a) extend the waiting period by issuing a notice (known as a Supplementary Information Request (“SIR”)) requiring the notifying party “to supply additional information that is relevant to the Commissioner’s assessment of the proposed transaction,” or (b) obtains a temporary injunction prohibiting the completion of the transaction.  Upon the issuance of the SIR, the waiting period stops until a complete response has been submitted. Once the response is submitted, a further 30-day period starts to run and the parties can close their transaction following its expiry (the waiting period may be terminated early by the Commissioner) unless the Commissioner obtains an injunction to prevent or delay the closing. 

Where a transaction clearly does not raise competition issues, the parties may elect to proceed by simply filing a request for an ARC in lieu of filing a formal pre-merger notification. The filing fee for an ARC request is C$50,000 (plus G.S.T.) If granted, an ARC provides an exemption from the obligation to notify (and to wait for the applicable statutory waiting period to expire) and a high degree of comfort that the proposed transaction will not be challenged pre-closing or post-closing. Even if the ARC is not granted, the Bureau may issue a “no action” letter together with an exemption under section 113(c) of the CA from the obligation to provide a notification filing.  Where timing is tight and the merging parties do not want to take the risk that the ARC will not be issued and that a notification filing will be required, and/or would like to have the comfort of the running of the statutory waiting period (which does not apply where only an ARC is requested), they typically request an ARC or “no action” letter at the same time that they file a formal notification filing. 

The reason that parties historically have sought comfort, in the form of an ARC or “no action” letter, prior to closing is that the Commissioner may challenge a transaction post-closing, although the period within which she must do so has been reduced from three years post-closing to one year post-closing. This residual right of review extends to all notified mergers, unless an ARC has been issued. 

Under the previous merger review system, which did not entitle the Commissioner to unilaterally extend the statutory review period even in the most complex cases, the prospect of a residual right of review (which extended for a three year period) often resulted in merging parties delaying closing until the Commissioner indicated that the Bureau’s review had been completed and no challenge would be made. This indication was typically provided in the form of an ARC or “no action” letter, which were routinely requested by parties in the competitive impact submission accompanying the filing. The adoption of a two-stage merger review process raises the question of whether a decision by the Commissioner not to issue a SIR can be regarded by the merging parties as a signal that a transaction will not be challenged subsequent to closing, such that parties should be comfortable closing upon expiry of the initial waiting period rather than awaiting a no action letter. While it remains to be seen how Canadian practice evolves, the Bureau has issued guidelines on the new merger review process (the Merger Review Process Guidelines (the “Review Guidelines”)) which, as discussed below, indicate that the Bureau will actively continue its review of some transactions in respect of which it has declined to issue a SIR and may seek timing agreements to delay closing in such cases. In light of this policy, which likely will apply only to a few marginal cases in the “grey area” each year, it appears likely that parties in at least some cases will continue the practice of awaiting affirmative comfort from the Bureau in the form of an ARC or no-action letter prior to closing, as opposed to taking their comfort from the fact that the Bureau has not issued a SIR and has thereby allowed the statutory waiting period to expire. 

Once a filing is verified complete, the file typically is assigned to a reviewing officer or team of reviewing officers within the Mergers Branch of the Bureau who will be responsible for coordinating the review of the file. (In very straightforward cases, the file is entirely processed in the Merger Notification Unit.) 

Under the prior merger review regime, the reviewing team normally began with an assessment of the level of “complexity” of the review required. The purpose of this assessment was to provide the merging parties with a sense of the expected (but non-binding) practical timeframe for the Bureau’s review. The Bureau recently has indicated that it will, at least in the near term, continue to utilize the same complexity classifications and associated informal timeframes notwithstanding the adoption of the new merger review process. For transactions which are classified as “non-complex” (i.e., transactions in respect of which there is minimal or no competitive overlap between the parties), the applicable maximum service standard period is 14 days.  For transactions which are classified as “complex” (usually, transactions between significant direct or potential competitors or between customers and suppliers in concentrated industries where there are considered to be barriers to entry, or transactions that generate unsolicited, credible complaints) the applicable maximum service standard period is 10 weeks. For transactions which are classified as “very complex” (usually, mergers between the leading participants in concentrated industries where there are considered to be high barriers to entry, and where the Bureau’s initial assessment is that the transaction may create, maintain or enhance market power) the applicable maximum service standard period is 5 months. 

In addition to indicating that it will continue to utilize its longstanding complexity classification system, the Bureau has indicated in the Review Guidelines that the middle category of “complex” transactions generally captures those transactions that raise competition issues that cannot be reviewed adequately within the initial 30-day waiting period, but in respect of which the Bureau may determine that a SIR is not the preferred method to gather the information required to complete the assessment of the transaction. For these transactions, the Bureau has indicated that its preferred approach is to allow the initial waiting period to lapse on the understanding (as may be embodied in a timing agreement) that: (1) the Bureau is continuing to review the proposed transaction; (2) the parties will work cooperatively with the Bureau to address additional information requests from the Bureau through a voluntary process; and, (3) the parties will not close the transaction for an agreed-upon period of time to allow the Bureau to complete its review. The Bureau has also indicated that where its review of such transactions confirms that the transaction does not give rise to serious competition concerns, it will typically provide written confirmation of a conclusion that a challenge is not warranted through issuance of a no-action letter.
With the adoption of the new merger review process, the initial focus of the review is on whether a transaction merits a formal second stage review, and if so, the scope of information that will be sought through the SIR. In its Review Guidelines, the Bureau has urged merging parties to engage in discussions with the Bureau early in the process (and on a pre-filing basis where possible) to enable the Bureau to focus quickly on any substantive issues and ultimately narrow the scope of a SIR if one is to be issued. In turn, the Bureau has indicated its intention to, as soon as possible within the initial review period, communicate preliminary views on potential competition issues identified to that point in time. The Bureau may also request that the parties provide records and data on a voluntary basis and has indicated that timely compliance with a voluntary information request can minimize the need for, or scope of, a subsequent SIR.
In cases where the decision is made to issue a SIR, the Bureau’s Review Guidelines contemplate a dialogue between the merging parties and the Bureau prior to issuance of the SIR. The Bureau has indicated that it will generally provide a draft of the SIR to the recipient party and engage in dialogue with that party’s counsel regarding the information to be requested. Discussions may relate to such issues as how the party maintains data, potential technical issues that may adversely impact upon a party’s ability to respond to the request, confidentiality concerns, and the responsiveness of the information requested. However, it is ultimately within the Bureau’s discretion to draft the SIR as it deems appropriate. There is an internal appeals process contemplated in the Review Guidelines but no external appeals mechanism.

The Review Guidelines also contemplate specific limits on the number of custodians from whom information will be sought and the time period covered by the review, coordinating document collection across multiple jurisdictions, and the timing of certain steps of the Bureau’s review, which may result in a formal timing agreement.

During the course of a review, there will normally be several telephone calls between counsel and the reviewing officers relating to the substantive issues. For transactions designated “very complex”, and even certain transactions designated “complex”, it can be very helpful to have one or more meetings with the reviewing officers and other Bureau staff (e.g., economists, the Assistant Deputy Commissioner, the Senior Deputy Commissioner (Mergers), or even the Commissioner. It can also be helpful to submit reports prepared by economists or other experts, as well as supplementary submissions directed towards particular issues that may have been identified by Bureau staff.

Prior to the adoption of the new merger review process, the mechanism adopted by the Bureau to obtain information on a compulsory basis was to seek an order from a court pursuant to section 11 of the CA. Given that Section 11 has not been amended, this tool remains at the Bureau’s disposal. However, the Bureau has indicated in the Review Guidelines that where a SIR has been issued and the parties cooperate and comply with the issuance of the SIR, the Bureau anticipates that use of orders pursuant to section 11 of the CA to obtain additional information from merging parties in a consensual transaction will be rare. Rather, Section 11 orders apparently will be reserved for (i) reviews of  transactions that do not trigger the statutory thresholds for merger notification, (ii) situations in which a party is not complying with a mandatory or voluntary information request, or (iii) to collect information from third parties during a merger investigation. 

As noted above, following completion of its review, if the Bureau concludes that a transaction is not likely to result in a substantial prevention or lessening of competition in any relevant market, a “no action” letter will typically be in issued indicating that the Commissioner does not believe there are sufficient grounds for challenging the transaction in question “at that time”. Although this language preserves the Commissioner’s discretion to reopen the case at any time during the one year period subsequent to closing permitted by the CA, it does not appear that the Commissioner has ever challenged a merger in respect of which a “no action” letter previously was issued.  

Alternatively, where a transaction clearly does not raise competition law concerns and an ARC has been requested, the Commissioner may issue an ARC, which generally provides that the Commissioner has concluded that there are not sufficient grounds on which to apply to the Tribunal under section 92 of the CA.  An ARC technically provides a higher degree of comfort than a “no action” letter in that it legally precludes the Commissioner from subsequently applying to the Tribunal for an order under section 92 solely on the basis of information that is the same or substantially the same as the information on the basis of which the ARC was issued, provided the transaction is completed within one year of issuance of the ARC. 

If the Bureau concludes that a transaction is likely to give rise to a substantial prevention or lessening of competition in one or more markets, the Commissioner may apply to the Tribunal for an order under section 92 of the CA. If the Tribunal finds that the merger prevents or lessens, or is likely to prevent or lessen, competition substantially, it may prohibit (or dissolve) a merger in its entirety or order partial divestitures or partial prohibition. Alternatively, with the consent of the person against whom the order is issued and the Commissioner, it may require the person to take any other action. Parties wishing to avoid contested proceedings typically negotiate a consent agreement with the Commissioner which is then filed with the Tribunal under section 105 of the CA and has the same force and effect as if it were an order of the Tribunal. 

	Procedural Details Not Included in the ICN Materials, If Any


	The Canadian merger review process is new and can be expected to evolve over time. Further updates will be provided. 

	Current Legal Developments


	The most significant legal development is the adoption of the new merger review process in March 2009. Current expectations regarding the new process are outlined above. 

Recent developments which predated the adoption of the new process include affirmation by Canada's Federal Court of Appeal (January 2008) that an injunction to delay closing can only be obtained by the Commissioner in those (limited) cases where it has been demonstrated that the ability of the Tribunal to remedy the effect of a proposed merger on competition would be substantially impaired by the completion of the transaction.  In addition, the Bureau’s practice of seeking section 11 orders to compel the production of documents on an ex officio basis had come under considerable scrutiny as a result of recent Federal court decisions. The practical significance of these decisions is reduced somewhat by the fact that the new U.S. style merger review process provides the Commissioner with the statutory right to unilaterally extend the review period and obtain information from the merging parties.  

	Recent Cases or Illustrative Precedents


	See above. 

The Bureau’s Information Bulletin on Merger Remedies in Canada states that the Bureau will not normally agree to permit a transaction to close into a hold-separate arrangement pending the completion of the Bureau’s merger review or pending the completion of negotiations regarding a remedy, where competition issues have been identified. However, on February 5, 2008 the Commissioner and American Iron & Metal Company (“AIM”) and 6876544 Canada Inc. registered a consent agreement with the Tribunal that permitted AIM to complete its acquisition of SNF Inc. subject to a hold-separate arrangement that was of a 60 day duration so that the Commissioner could complete her review of that transaction. 

The Senior Deputy Commissioner (Mergers) has also clarified that hold separate arrangements may be considered depending on the nature of the asset(s) sought to be segregated into a hold separate; the volume of commerce in Canada associated with the potentially problematic aspects of the transaction, including relative to the impact of the balance of the transaction in relevant markets in Canada;  and whether the asset(s)/business proposed to be put into the hold separate is/are sufficiently discrete. 

	Frequently Asked Questions


	What are the penalties for failure to file?

The March 2009 amendments to the CA provide the Tribunal new remedial powers to deal with actual or likely non-compliance with the new waiting periods, including structural penalties and a monetary penalty of up to $10,000/day where parties have not complied with filing requirements. The new remedies supplement the pre-existing penalty, which provides simply for a maximum $50,000 fine (which is the equivalent of the filing fee). 

What form of filing should be made?

Parties who are required to notify the Bureau of a transaction may choose to submit a statutory filing alone. Alternatively, or in addition, parties may choose to ask the Bureau for an ARC or no-action letter. Determining which filing procedure to follow depends on the nature of substantive competition law issues and timing considerations.

As noted above, parties who are required to file a formal notification (thus triggering the commencement of the statutory waiting period) will likely also continue to request an ARC or no-action letter in order to obtain affirmative comfort from the Bureau. A key tactical issue is when to proceed by requesting an ARC or no-action letter without also making a formal notification filing. For example, where a transaction does not raise material competition issues, the parties may wish to expedite their approach to the Bureau and proceed solely by preparing a short letter requesting an ARC or no-action letter. A request for an ARC does not initiate a pre-closing statutory waiting period. Accordingly, if the transaction exceeds the formal notification thresholds and there is a risk that the ARC or an exemption under paragraph 113(c) of the CA may not be granted, parties proceeding in this fashion would have to weigh this risk that their transaction would remain subject to the formal notification requirements. Particularly where timing is an issue (as in the case of a public bid), it is generally inadvisable to solely request an ARC (i.e. without also submitting a formal notification filing) unless there are very minimal or no competitive overlaps or vertical relations between the parties. 

Does the Canadian system permit pulling and refiling? 

There are currently no formal or informal procedures in place in Canada to facilitate pulling and refiling, such as the right to do so without payment of a subsequent fee (current guidelines on fees provide that a fee will only be reimbursed for filings withdrawn within 48 hours of their having been made). However, the Bureau has indicated that its approach to this issue may be modified in the future.

Are there special procedures for takeover bids?

The CA contains special rules governing pre-merger notifications in the context of an unsolicited takeover bid situation. Where a bidding party files a pre-merger notification under Part IX of the CA, the Commissioner is required to immediately notify the target company and require that the target company also file similar information with the Commissioner. The target then has ten days to submit a filing. The timing of the target’s response does not affect the running of the relevant waiting period. This is also true with respect to the response to the SIR i.e., the second 30-day period begins to run once the bidding party has supplied the required information. 

What is the difference between an ARC and a “no action” letter?

A “no-action” letter differs from an ARC in that the Commissioner legally may not challenge a transaction in respect of which an ARC has been issued, whereas the Commissioner technically retains the statutory right to challenge a merger up to one year after it has closed if a “no-action” letter is issued (although as a practical matter, this is not likely to occur and there is very little difference between an ARC and a “no action” letter).  

Will the Bureau refrain from making market contacts if requested by the notifying parties?

Yes. The Bureau will consider such requests and will normally agree to refrain from making market contacts so long as the parties do not file the certificate of completeness that forms part of a notification filing, thereby triggering the formal statutory waiting periods. 



	Substantive Merger Review Law



	Description of Substantive Legal Provisions 


	The Commissioner may challenge any proposed merger that raises substantive competition law concerns, whether or not it requires notification, for up to one year after the substantial completion of the merger.  The March 2009 amendments to the CA have not changed the substantive approach to the review of mergers.

Section 91 of the CA defines term “merger” to mean:

the acquisition or establishment, direct or indirect, by one or more persons, whether by purchase or lease of shares or assets, by amalgamation or by combination or otherwise, of control over or significant interest in the whole or a part of a business of a competitor, supplier, customer or other person.

The term “control” is defined in s. 2(4) of the CA to mean de jure control. However, the term “significant interest” is not defined in the CA. The Bureau’s Merger Enforcement Guidelines (MEGs) define this term to mean “the ability to materially influence the economic behaviour of [another] business (including decisions relating to pricing, purchasing, distribution, marketing, investment, financing or the licensing of intellectual property rights)”.  In the context of an acquisition of voting securities, the MEGs state that a significant interest will be found to exist where the acquirer will hold enough voting shares “to obtain a sufficient level of representation on the board of directors of the corporation to materially influence that board” or “to block special or ordinary resolutions of the corporation”.  However, this is by no means exhaustive.  The MEGs further state that “(i)n the absence of other relationships, a direct or indirect ownership of less than 10 per cent of the voting interests in a business does not generally constitute ownership of a ‘significant interest’”.

Section 92 of the CA allows the Tribunal to make an order in respect of a merger when it finds that the merger prevents or lessens, or is likely to prevent or lessen, competition substantially in a relevant market.

In determining whether this anti-competitive threshold is met, the CA states that the Tribunal may consider the following factors:

· whether foreign products or competitors will provide effective competitive discipline to the merging parties;

· whether the business or part of the business of a party to the merger has failed or is likely to fail;

· the extent to which acceptable substitutes for the products of the merging parties are or are likely to be available;

· barriers to entry and the effect of the merger on such barriers;

· the extent to which effective competition remains or would remain following the merger;

· whether the merger will likely eliminate a vigorous and effective competitor; 

· the nature and extent of change and innovation in the relevant market; and

· any other factor that is relevant to competition in a market that is or would be affected by the merger or proposed merger.

There have been very few litigated merger cases in Canada. Accordingly, the principal source of guidance regarding when remedial relief is likely to be sought by the Commissioner on the ground that a merger is likely to prevent or lessen competition substantially is the MEGs. 

According to the MEGs, mergers can prevent or lessen competition when they are likely to create, maintain or enhance the ability of the merged entity, unilaterally or in coordination with other firms, to exercise market power”. Market power of firms that sell products is defined as the ability of a single firm or group of firms to profitably maintain prices above the competitive level for a significant period of time. Similarly, market power of buyers is defined as the ability of a single firm or group of firms to profitably depress prices paid to sellers to a level that is below the competitive price for a significant period of time. A firm may also be considered to have market power when it is able to decrease non-price benefits of competition, such as service, innovation, or product quality or variety. A prevention or lessening of competition is considered to be “substantial” where: (i) the price of the relevant product(s) would likely be materially greater in a substantial part of the relevant market than it would be in the absence of the merger; and (ii) the material price increase is not likely to be eliminated by existing or new competitors within two years.

What constitutes a “materially greater” price may vary from industry to industry (i.e., it may be greater or less than the 5% level used to assess the dimensions of the relevant market). Moreover, in this context, “price” is a proxy for both price and non-price dimensions of competition.

There are several steps in the Bureau’s analysis of a merger under the MEGs. 

· First, the Bureau defines the product and geographic dimensions of the relevant market. 

· Second, it estimates market shares and the four-firm concentration ratio. 

· Third, it assesses whether the merger is likely to result in adverse unilateral or coordinated competitive effects. At this stage, the Bureau considers the aforementioned statutory factors (such as barriers to entry, foreign competition, the nature and extent of change and innovation in the relevant markets and the likely availability of acceptable substitutes) as well as other factors such as the countervailing power of buyers, the significance of any applicable regulation in the market(s) and factors that are specific to the analysis of potential unilateral effects or coordinated effects, respectively.

· Finally, if it determines that a merger is likely to prevent or lessen competition substantially, the Bureau will assess whether the requirements of the efficiency exception in section 97 of the CA are likely to be satisfied. This exception prevents the Tribunal from issuing an order in respect of a merger where it finds that the merger has brought about or is likely to bring about gains in efficiency that will be greater than, and will offset, the effects of any prevention or lessening of competition that will result or is likely to result from the merger and that the gains in efficiency would not likely be attained if the order were made. 

The principal basis upon which the Bureau has challenged or threatened to challenge mergers is that the merger would likely enable the merged entity to unilaterally increase or maintain materially higher prices than those that would exist in the absence of the merger.  In contrast to the co-ordinated effects theory, this theory does not require that the merged entity rely on accommodating responses from its competitors. Rather, the concern is the merger may weaken competitive constraints to a degree that enables the merged entity to act as described above

In determining whether a merger is likely to result in adverse unilateral effects, it is first necessary to determine whether the relevant product is differentiated or undifferentiated. Where the relevant product is differentiated, the MEGs indicate that the Bureau will assess whether “a significant number of buyers view the product offerings of the merging parties to be their first and second choices”. Where this is the case, the concern is that “ a post-merger price increase may be profitable because a price increase by one of the merging parties diverts demand toward the other merging party.” Unfortunately, the MEGs do not provide any guidance as to what is considered to constitute “a significant number of buyers”. 

With respect to mergers involving firms that produce undifferentiated products, the Bureau focuses upon the extent to which competitors (i) have sufficient excess capacity to prevent the merged entity from implementing and sustaining a price increase, and (ii) are able to expand quickly and at low cost.   The Tribunal has observed that even where market shares are high and barriers to de novo entry are moderately high, the fact that competitors have significant excess capacity can be relied upon to ensure that the merged entity will not be able to unilaterally raise prices.

Regarding coordinated effects, the Bureau assesses whether a merger is likely to make it easier for remaining firms to reach implicit understandings (that fall short of a criminal agreement) regarding increased prices, reduced service levels, allocation of customers or territories, or any other dimension of competition. The MEGs state that such understandings can “arise from mutual, yet independent, recognition that, post-merger and under certain market conditions, firms can benefit from competing less aggressively with one another”.

Due to the difficulty associated with establishing the existence of the various coordinated effects assessment factors discussed in the MEGs, and in particular establishing how the merger will change market conditions and dynamics in a way that is likely to result in higher prices or reduced benefits of non-price competition, challenges based on the coordinated effects theory have been infrequent.
 

	Current Legal Developments


	There have been no substantive legal developments other than those discussed above in the Merger Review Procedures section. 

	Recent Cases or Illustrative Precedents


	Other than the matters discussed above in the Merger Review Procedures section, there have been no contested Tribunal proceedings since the 2002 redetermination proceedings in the Superior Propane case. 

The Tribunal has been very consistent in defining the words preventing or lessening competition substantially in terms of market power. However, it has typically refrained from providing guidance as to when competition will be considered to be substantially prevented or lessened. It has also specifically rejected objective benchmarks such as “a likely price rise sustainable for one year; a 5% price rise sustainable over two years”. However, in Southam, it stated that the test is whether customers are “likely to be faced with significantly higher prices or significantly less choice over a significant period of time than they would be likely to experience in the absence of the acquisitions.”


	Frequently Asked Questions


	Is there a “safe” market share level below which transactions are not challenged? 

The MEGs state that the Commissioner generally will not challenge a merger on the basis of a concern related to the unilateral exercise of market power when the post-merger market share of the merged entity would be less than 35 percent. 

The MEGs also state that the Commissioner generally will not challenge a merger on the basis of a concern related to the coordinated exercise of market power when (i) the post-merger market share accounted for by the four largest firms in the market would be less than 65 percent, or (ii) the post-merger market share of the merged entity would be less than 10 percent.

How are market shares calculated?

Market shares can be measured in terms of dollar sales, unit sales or capacity. Depending on industry characteristics, one or more of these measures may be considered to be a better indicator of sellers’ future competitive significance. 

Is the Bureau likely to challenge a vertical or conglomerate merger?

Although the MEGs identify two potential types of situations in which a vertical merger may be challenged, the Senior Deputy Commissioner (Mergers) confirmed in November 2007 that the Bureau had never brought a formal challenge in respect of a “purely vertical merger”. As to conglomerate mergers, the only ground of potential challenge identified in the MEGs is where, in the absence of the merger, one of the merging parties is likely to have entered a market in which the other merging party competes. (This is not, strictly speaking, a “conglomerate” merger theory.) It does not appear that the Bureau has ever challenged a transaction based on the “portfolio effects” or “range” theories of challenge. 

What weight is given to the efficiencies that would be generated from a merger in the substantive analysis?

Section 96 of the CA states that the Tribunal may not make an order  in respect of a merger when it finds that the merger or proposed merger is likely to bring about gains in efficiency that would be greater than and offset the anti-competitive effects of the merger and that the gains in efficiency would not likely be attained if an order preventing the merger were made. 

This exception functions as a defence in that the parties may only invoke it once the Bureau has found that a merger will or is likely to substantially prevent or lessen competition. Only one firm has successfully invoked the defence in more than two decades. Given comments made by the Tribunal which suggest that it does not interpret the CA as permitting a consideration of efficiencies during the first stage assessment of whether a proposed merger is likely to  prevent or lessen competition substantially, the Bureau continues to wrestle with this issue. However, the Commissioner has said publicly that the Bureau welcomes information regarding claimed efficiencies “early in as substantiated a form as possible”. 

	Merger Remedies



	Types of Remedies


	When the Commissioner believes that a merger is likely to substantially prevent or lessen competition, he or she can either apply to the Tribunal to challenge it under section 92 of the CA, or negotiate remedies with the merging parties to resolve the competition concerns by consent. When the Commissioner and the merging parties agree to a remedy, they typically document it in a consent agreement that they register with the Tribunal. Upon registration of the consent agreement, the consent agreement has the same force and effect as if it were an order of the Tribunal.

The courts have confirmed that the objective of any merger remedy (whether it is the result of contested or consent proceedings) is not to restore the level of competition to the pre-merger state. Rather, the goal is to reduce any prevention or lessening of competition to the point at which it is no longer substantial.

When the Commissioner challenges a merger before the Tribunal, he or she requests proposed remedies in the application to the Tribunal. However, the CA limits the remedies the Tribunal can impose. For a merger that has closed, the Tribunal may order either that the merger be dissolved or that assets or shares of the merged business be divested. With a proposed merger, the Tribunal is limited to directing that the whole merger or part of it not proceed. The Tribunal can also issue an order prohibiting certain types of conduct by the merging parties in order to ensure  (for example, by regulating the way the merging parties deal with suppliers or customers) that the merger or any part of it which may have been completed does not prevent or lessen competition substantially. 

Where the Bureau and the merging parties reach an agreement on remedies by consent, they may consider a wider range of remedies than could be ordered by the Tribunal. 

The Tribunal is also empowered by section 100 of the CA to delay the closing of a merger (upon application by the Commissioner) in circumstances where the Bureau’s review may not yet be completed, but only if the Commissioner (i) certifies that an inquiry is being made under paragraph 1010(b) of the CA and that, in his or her opinion, more time is required to complete the inquiry, and (ii) demonstrates that in the absence of an interim order a party to the proposed merger or any other person is likely to take an action that would substantially impair the ability of the Tribunal to remedy the effect of the proposed merger on competition because that action would be difficult to reverse. In such a case, the Tribunal may issue an order enjoining the closing for 30 days and, where the Commissioner is able to demonstrate that she cannot complete her inquiry before the expiry of such 30 days due to circumstances beyond his or her control, extending the order for another 30 days.

	Recent Cases or Illustrative Precedents


	In Canada (Commissioner of Competition) v. Canadian Waste Services Holdings Inc.,
 the Tribunal stated that “once there has been a finding that a merger is likely to substantially prevent or lessen competition, a remedy that permanently constrains that market power should be preferred over behavioural remedies that last over a limited period of time and require continuous monitoring of performance”.  However, the Tribunal then left open the door to accepting behavioural remedies, particularly those that have been entered into on consent with the Commissioner.

Accordingly, in The Commissioner of Competition v. British Columbia Railway Company and The Canadian National Railway Company,
 the Commissioner agreed to a consent agreement that was largely behavioural in nature.

In September 2006, the Bureau issued its Information Bulletin on Merger Remedies in Canada.
  In summary, that bulletin states that:

· where the Commissioner concludes that a merger is likely to prevent or lessen competition substantially, the Bureau generally will attempt to negotiate a consent agreement with the merging parties to avoid contested proceedings;

· structural remedies are usually sought by the Commissioner, and standalone behavioural remedies are seldom accepted by the Bureau;

· the Bureau generally prefers a divestiture of a standalone operating business from one merging party, normally the target company, to one buyer;

· the Bureau typically will want to “market test” proposed remedies; 

· the Bureau will not normally agree to hold-separate provisions pending completion of a merger investigation (see more detailed discussion above);

· the vendor will be required to provide reasonable and ordinary commercial representations and warranties to the buyer (this has been very contentious);

· the Bureau will likely require a consent agreement to be registered with the Tribunal where divestitures or other remedies will take place after closing;

· The initial sale period (“ISP”) will be between three to six months, although the Bureau may grant a short extension of the ISP in exceptional circumstances and the actual time period allotted for the ISP will normally be kept confidential during that period.

· The trustee sale period (“TSP”), which will be triggered if the sale of the assets to be divested is not completed within the ISP, will generally be between three and six months. Once again, the Bureau may grant a short extension of the TSP  in exceptional circumstances. The duration of the TSP will be made public at the outset of the TSP;

· the Bureau will not agree to provisions or terms that in any way refer to a minimum or floor price;

· an additional asset package, called a “Crown Jewel” package, may be required to be included in the consent agreement, although the existence of such provisions will not be made public until the outset of the TSP;

· the Bureau may sometimes require the identification of an “up front buyer” before it agrees to a proposed remedy package;

· hold separate provisions will be required in most consent agreements pending completion of the agreed-upon remedy;

· the Bureau will normally require the immediate appointment of an independent manager (the “Hold Separate Manager”) to operate the asset(s) to be divested until the divestiture is complete;

· the Bureau also will normally require the appointment of another independent third party to monitor compliance with the consent agreement;

· the Bureau must approve of the proposed buyer(s) of the divestiture assets; 

In May 2007, the Bureau issued a Consent Agreement Outline.
 According to a Bureau news release dated May 1, 2007, the Consent Agreement Outline “will be a living document” and “will only serve as a starting point as the terms and conditions of each agreement will be tailored to the specific facts and circumstances of each merger”.

	Frequently Asked Questions


	What kind of remedies are acceptable in Canada?

The Bureau has stated that it strongly prefers structural remedies (divestitures of shares or assets) to behavioural remedies, although behavioural remedies have been accepted on occasion, typically as a supplement to a structural remedy.

Can remedies negotiated outside of Canada be sufficient to resolve concerns about a transaction in Canada?

The Bureau may be prepared to rely on the remedies accepted elsewhere (without requiring any additional steps be taken in Canada) when it is satisfied that they are sufficient to resolve the competition issues in Canada. According to the Bureau’s Information Bulletin on Merger Remedies in Canada, the Bureau is more likely to insist upon a formalized negotiated remedy in Canada “when the matter raises Canada-specific issues, when the Canadian impact is particularly significant, when the asset(s) to be divested reside in Canada, or when it is critical to the enforcement of the terms of the settlement”.

Does the Bureau accept “pocket decrees”?

The Bureau has begun to explore accepting such resolutions, provided it has some ability to test the market. The Bureau has also confirmed that “if our investigation ultimately reveals no (or a lesser) competitive problem, we would adjust our requirements accordingly”. 

Does the Bureau always require “Crown Jewel” provisions to be included in consent agreements?

No.  The Bureau has stated that while it was initially expected that Crown Jewel provisions would be more common, it has taken care to include them only where necessary to enhance the likelihood that an effective divestiture will take place. 

	Private Enforcement Actions



	Standing to Challenge a Transaction


	The Commissioner has exclusive jurisdiction to refer mergers to the Tribunal. Private parties may not challenge a merger in Canada.

However, pursuant to section 106(2) of the CA, third parties who are “directly affected” by a consent agreement may apply to the Tribunal within 60 days after the agreement has been registered to have one or more of its terms rescinded or varied.  The Tribunal may grant the application if it finds that the person has established that the terms of the agreement could not have been the subject of a Tribunal order.  The Tribunal has adopted a “fairly restrictive approach” to the term “directly affected” in order to respect Parliament’s intention for greater expedition and certainty in the consent agreement registration process.

In addition, private parties do have the right pursuant to section 36 of the CA to bring an action before the courts to recover the loss or damages suffered, together with legal costs, as a result of the failure of any person to comply with an order of the Tribunal. Accordingly,  where a merger remedy has been ordered by the Tribunal following litigation or through agreement in a registered consent order, a private party would have the right to seek damages suffered as a result of a contravention of the order.  

	Third-Party Actions and Rights of Appeal


	See above

	Recent Cases or Illustrative Precedents


	Private litigation in the merger area in Canada is extremely rare. 

	Frequently Asked Questions


	

	Statistics



	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions


	In the period between the adoption of the new merger review process in March 2009 and September 2009, the Bureau has indicated that SIRs were issued in five cases. 

The following statistics are taken from the Bureau’s Merger Review Performance Report, June 2007:

Workload and Resources

Table 2 : Caseload 
 
 
Merger Notification Filings (where an ARC was not also requested)
Advanced Ruling Certificate Requests
Other Examinations
Total 

2000-2001
#
73
255
45
373

%
20
68
12
100

2001-2002
#
59
243
26
328

%
18
74
8
100

2002-2003
#
28
224
27
279

%
10
80
10
100

2003-2004
#
22
159
21
202

%
11
79
10
100

2004-2005
#
31
214
24
269

%
11
80
9
100

2005-2006
#
17
242
26
285

%
6
85
9
100

2006-2007
#
18
250
32
300

%
6
83
11
100

Filing Complexity and Service Standards

Table 5 : Volume of Cases by Level of Complexity
 
Non Complex
Complex
Very Complex
Total

2000-2001
#
282
52
14
348

%
81
15
4
100

2001-2002
#
271
41
2
314

%
86
13
1
100

2002-2003
#
215
21
2
238

%
90
9
1
100

2003-2004
#
165
18
2
185

%
89
10
1
100

2004-2005
#
213
19
8
240

%
89
8
3
100

2005-2006
#
216
36
7
259

%
83
14
3
100

2006-2007
#
238
22
3
263

%
91
8
1
100



	Useful Web Sites



	Useful Web Sites


	http://www.competitionbureau.gc.ca
http://www.ct-tc.gc.ca/index.asp (Competition Tribunal)


	Credits



	Jurisdiction Reporter


	Paul Crampton

Shuli Rodal

	Regional Supervisor


	David A. Schwartz
Wachtell, Lipton, Rosen & Katz

	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case.  Please consult local attorney to discuss any specific case.




� 	Director of Investigation and Research v. Hillsdown Holdings (Canada) Ltd. (1992), 41 C.P.R. (3d) 289 at 330 (Comp. Trib.). 


� 	One recent example, cited at note 72 of the MEGs, is Commissioner of Competition v. Abitibi-Consolidated, Statement of Grounds and Material Facts (December 18, 2001), CT-2001/009 (Comp. Trib.) at ¶103. 


� 	Director of Investigation and Research v. Southam Inc. (1992), 43 C.P.R. (3d) 161 at 285 (Comp. Trib.). 


� 	Available at http://www.ct-tc.gc.ca/CMFiles/CT-2000-002_0087_49PBY-982004-9241.pdf?windowSize=popup.


� 	Available at http://www.ct-tc.gc.ca/english/CaseDetails.asp?x=219&CaseID=225#307.


� 	Available at http://www.competitionbureau.gc.ca/epic/site/cb-bc.nsf/en/02170e.html. 


� 	Available at http://www.competitionbureau.gc.ca/epic/site/cb-bc.nsf/en/02310e.html. 
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