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	Czech Republic


	Merger Review Procedures



	Narrative Description of Merger Review Process


	The Office for the Protection of Economic Competition (the Office) is the principal body charged with the review of mergers in the Czech Republic.  The rules on the notification of mergers to the Office are to be found primarily in Act No. 143/2001 Coll. on the Protection of Economic Competition (the Act).  Decree No. 368/2001 Coll. provides for a merger notification form and lists other documents that are to accompany the filing.  

The Act covers the following transactions:

1.
Consolidation of two or more undertakings previously independently active on the market;

2.
Transactions where an undertaking acquires an enterprise of another undertaking or a substantial part thereof on the basis of an agreement, in a public auction or in another matter;

3.
Situations where undertaking(s) acquire control directly or indirectly over another undertaking either by acquisition of shares or ownership interest in the other undertaking or on the basis of an agreement which enables the undertaking(s) to control the acquired undertaking; and

4.
Situations where a joint control by more undertakings is created over an undertaking, which performs, in the long term, all functions as an autonomous economic entity (concentrative joint venture).

Transactions that fall within one of these scenarios must be notified to the Office where the following thresholds are met:

1.
The aggregate turnover in the Czech Republic of all the parties exceeds CZK 1.5 billion and the turnover of each of at least two of the merging parties in the Czech Republic exceeds CZK 250 million;  or

2.
The turnover in the Czech Republic of at least one party to a merger or of the acquired or controlled party exceeds CZK 1.5 billion and the worldwide turnover for the other party exceeds CZK 1.5 billion.  

Where the transaction satisfies these tests, notification to the Office is mandatory unless the thresholds under Council Regulation (EC) No 139/2004 are met whereby the European Commission will become the competent authority.  

Where the relevant transaction involves a merger, the application is filed jointly by all of the undertakings concerned.  Where the relevant transaction involves a creation of full function JV, the application is filed jointly by parent undertakings.  Where a merger occurs as the result of otherwise acquiring control of another undertaking, enterprise or part of enterprise, the application is filed by the acquiring party. A filing fee of CZK 100,000 applies.  

There is no deadline for the filing and the clock will start to run from the time of delivery of a complete application.  Where the application is deemed incomplete, the clock will not start to run until all necessary information has been filed.  The Office will inform the filing party of missing documents and data.  
Within 30 days of filing a complete application, the Office will either complete its investigation or notify the parties of its intention to extend the timeframe in order to conduct further investigation.  In any event, the Office will issue its decision no later than five months from the date of the completed application.  This deadline is tolled pending the parties’ response to the Office’s request for further information and may be extended by 15 days to consider the parties’ proposals for remedies.  
As a result of the review, the Office may: 

1.
Grant unconditional clearance;

2.
Grant conditional clearance subject to remedies;

3.
Block the transaction;

4.
Find that the transaction does not constitute a merger within the meaning of the Act.

The maximum fine for violating the merger review process by failing to notify or merging before the Office has completed its review is CZK 10 million or 10% of turnover.  The Office may impose fines for breaches of the Act no later than 3 years from the date on which the Office became aware of the breach.  In any event, the Office may not impose fines later than ten years following the date of the breach.  

	Procedural Details Not Included in the ICN Materials, If Any


	Merging parties must permit the Office to have access to buildings and areas it is considered necessary to inspect in the course of the review.  Parties must also be willing to provide access to commercial books and other records and to respond to questions arising in this regard.  Where there is a justified suspicion that relevant records are kept somewhere other than at business premises (for example at a dwelling place), representatives of the Office may conduct a search of these non-business premises where the approval of the court is obtained in advance.  
Within 15 days following the commencement of the second phase review, the parties may offer remedies through which they propose to eliminate the negative competitive effects of the merger.  The Office no longer has the power to impose remedies on its own initiative.  Since the introduction of amendments in 2004, the powers of the Office are limited to approving or disapproving the proposals of the parties; the Office still may ask the parties to submit their proposals.  A merger may be completed without the prior satisfaction of these commitments.  However, where the commitments as agreed are not complied with, the Office may cancel its clearance decision.  



	Current Legal Developments


	

	Recent Cases or Illustrative Precedents


	

	Frequently Asked Questions


	What is the test for control?
The Act defines ‘control’ as the possibility to exercise decisive influence on another undertaking, in particular based on:

1.
The ownership title or the right to use an enterprise of the controlled undertaking or a part thereof; and/or

2.
Rights or other legal facts that provide decisive influence on the composition, voting and decision-making of bodies of the controlled undertaking.  
Does the Act capture foreign to foreign transactions?
Foreign-to-foreign transactions are subject to the notification rules of the Act where such transactions have an adverse impact on the domestic market.  Where the thresholds above have been met, it is presumed that the transactions will have an impact in the Czech Republic and the Act will apply.  
Is there a simplified procedure?
There is no provision for a short form or an accelerated procedure; however, simplified procedure is a part of recent draft amendment to the law that is currently being discussed in the Parliament. The Office may hold an oral hearing before rendering its decision where this is deemed necessary.  Pre-notification discussions among the Office and merging parties are available and are governed by specific rules in the soft-law.

Are the proceedings confidential?

The decisions of the Office are published on its website.  However, information marked in the application file as confidential will not be publicly available.  
May the parties close the transaction globally while waiting for clearance in the Czech Republic?
The parties shall refrain from implementation of concentration prior the approval by the Office. The parties may ask for exemption from that prohibition which is issued by the Office on the individual basis.

	Substantive Merger Review Law



	Description of Substantive Legal Provisions 


	The substantive test for approving a merger is whether it would result in a substantial distortion of competition in the relevant market, in particular because it would lead to the strengthening of a dominant position of either of the merging undertakings.  The Act establishes a rebuttable presumption that a combined market share of 25% or less will not lead to a substantial distortion of economic competition.  This presumption may be overcome by evidence as to likely effects.  

	Current Legal Developments


	

	Recent Cases or Illustrative Precedents


	

	Frequently Asked Questions


	

	Merger Remedies



	Types of Remedies


	The most frequently imposed remedies are the divestiture of share or assets, the prohibition of discrimination, the maintenance of supply arrangements, the prohibition of price increases and the transfer of intellectual property rights.  

	Recent Cases or Illustrative Precedents


	

	Frequently Asked Questions


	

	Private Enforcement Actions



	Standing to Challenge a Transaction


	

	Third-Party Actions and Rights of Appeal


	Third parties are not considered to be official parties to the review process.  However, as notification is not confidential, they may raise objections to the proposed merger once news of the application has been published in the Commercial Bulletin.  Third parties may also be requested to provide information to the Office with regard to a transaction under review.  The Office may permit the application parties and other interested parties with legitimate reasons, to inspect the application file.  However, the Office must ensure that no business secrets are disclosed.  
The party to whom the Office’s decision is addressed may, within 15 days of the delivery of the decision, file an appeal with the Office.  The Chairperson of the Office is the chairperson for the purposes of the appeal.  These appellate decisions are subject to review by the courts in special judicial proceedings.  



	Recent Cases or Illustrative Precedents


	

	Frequently Asked Questions


	

	

	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions


	Since its accession to the EU and the introduction of the local nexus test in 2004, the number of pre-merger filings with the Office has reduced significantly.  In 2003, 213 filings were submitted.  This number had dropped to 61 by 2007.  Out of 687 merger decisions from 2001-2007, the Office rejected three transactions.  

	Useful Web Sites



	Useful Web Sites


	 http://www.compet.cz/en/
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	Jurisdiction Reporter


	Ronan Flanagan, US Federal Trade Commission
Robert Neruda, Vice-Chairman, Office for the Protection of Competition


	Regional Supervisor


	Ethan E. Litwin
Howrey LLP

	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case. Please consult local attorney to discuss any specific case.











