	ECUADOR


	Law and Substantive  Merger Control Provisions


	Ecuador is one of the few countries in Latin America that does not have antitrust laws. Consequently, there are no substantive provisions concerning merger control from the antitrust perspective. However, it is worth mentioning that the current government has announced that it will send a draft Competition Law to Congress within this year (2009), which has already been circulated and discussed in the Ecuadorian community.

Considering the foregoing, there are only few rules that would be relevant for mergers. Article 335 of Ecuador’s recently approved Constitution (2008) refers to the authority of the state to prevent commercial transactions that may cause economic harm to society, and punish any act against free competition. 
Moreover, it must be taken into account that the Andean Community Decision 608 on free competition entered into force for Ecuador on April 4, 2005.  This decision’s aim is “protecting and promoting free competition within the Andean Community, seeking market efficiency and consumer’s well-being” (Article 2).  It contains rules as to acts against free competition and procedures for investigating, preventing, and punishing them.  Decision 608 is normally applicable to acts that may have cross-border effects on one or more Andean countries. However, by means of Decision 616, the Andean Community agreed that, for the case of Ecuador, Decision 608 may also apply to cases outside its normal scope. In light of this expanded scope of application, Decision 608 may thus apply to domestic and cross-border cases beyond the Andean boundary. 

In addition to the constitutional and communitarian regulation, there are some provisions that may be relevant for specific industries. Although they do not specifically refer to merger control either, it is advisable to consider them when carrying out mergers. For instance, the Civil Aviation Act, Electric Sector Regime Act, Financial Entities Act, Intellectual Property Act, Telecommunications Act, among others, contain several rules that generally prohibit acts that may affect free competition in Ecuador.



	Authorities and Responsibilities


	Pursuant to Article 2 of the Andean Community Decision 616, Ecuador should have designated an authority for enforcing the Decision 608 before August 1, 2005. Recently, by means of Presidential Decree No. 1614 of March 27, 2009, Ecuador appointed the Ministry of Industries and Productivity as the entity responsible for applying Decision 608, having its Competition Undersecretary as the investigating authority.  It is important to note that this Decree will be in force only until the enactment of the Competition Law.



	 Obligation of Notifying



	Thresholds
	---


	Potentially Covered Transactions (joint-ventures, minority interest transactions, change of control, etc) 


	---

	Exemptions or Special Rules


	---

	Extraterritoriality Criteria

(‘Effects Doctrine’, etc)


	---

	Formal Pre-Notification Consultation 


	---

	Fundamentals



	Timing and Waiting Periods


	---

	Associated Suspension Effects


	---

	Possibility of Entering into a Hold Separate Agreement to Allow the Transaction to Close Outside the Jurisdiction before Clearance


	---

	Forms and Information Required for Notification


	---

	Fees and Responsibility for Filing 


	---

	Sanctions and Penalties for Failure of Notifying


	---

	FAQs


	---

	Process and Tests



	Merger Review Process


	---

	
Review Periods


	---

	Substantive Tests for Clearance


	---

	The Role of Efficiencies


	---

	Ancillary Restraints

(Non-competition agreement, etc)


	---

	Regulations and Guidelines



	Implementing Regulations and Resolutions


	---

	Interpretive Guidelines


	---



	Merger Remedies



	Types of Remedies


	---

	Recent Cases or Illustrative Precedents


	---

	Appellate Rights and Judicial Review of Regulatory Decisions



	Provisions


	---

	Process


	---

	Private Enforcement Actions



	Standing to Challenge a Transaction


	---

	Third Parties Actions and Rights of Appeal


	---

	Current Developments



	Relevant Developments in the Current Year


	---

	Defining Cases in the Current Year


	---

	Proposals under Consideration and Foreseen Amendments


	Please see Law and Substantive Merger Control Provisions above.
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	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or a substitute for analyzing the relevant statutes, case law, regulations and guidelines.  In any case, a local attorney should be consulted.
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