	FINLAND


	Merger Review Procedures


	Narrative Description of Merger Review Process

	Legislation on merger control is found in Chapter 3(a) of the Competition Act (303/98, amended by 318/2004). The Finnish Competition Authority (“FCA”) is responsible for investigating anticompetitive activity and merger review. 
All transactions that fulfill the requirements for notification must be notified to the FCA for review. The notification shall be made in accordance with the Decision on the Obligation to Notify a Concentration by the Ministry of Trade and Industry (499/1998).
Under the Finnish Competition Act (article 11(a)), a concentration must be notified to the FCA if::
1. the combined global turnover of the parties to the concentration exceeds €350 million, and 
2. the combined turnover of a minimum of two parties derived from Finland exceeds €20 million.
A concentration must be notified to the FCA within a week from signing a legally binding agreement. Upon receipt of a notification, the FCA must decide within one month whether or not to carry out a phase two investigation of the notified concentration. If no such decision has been reached within one month, the concentration shall be considered to have been approved.
Should the FCA decide that a phase two investigation is necessary, it will have an additional period of three months to reach a decision (though this time can be extended by two months by the Market Court). If the FCA does not attach conditions or make a proposal to prohibit the concentration to the Market Court within this time frame, the concentration shall be considered to have been approved.
The decision of the Market Court can be appealed to the Supreme Administrative Court.

Prior to receiving final clearance from the competition authorities, a concentration may not be implemented. A party to a concentration may apply to the FCA for an exemption from this prohibition. The Market Court may, upon a proposal by the FCA, order that a concentration which has been implemented in breach of the Competition Act shall be dissolved.


	Procedural Details Not Included in the ICN Materials, If Any


	

	Current Legal Developments

	Amendments to the Competition Act have been proposed in a Government bill, which will likely be brought before the Finnish Parliament during 2009. If the law proposal is approved, the legislation will become effective in January 2010. 


	Recent Cases or Illustrative Precedents


	

	Frequently Asked Questions


	

	Substantive Merger Review Law


	Description of Substantive Legal Provisions 

	A concentration may be prohibited if, as a result of the concentration, a dominant position shall arise or be strengthened which significantly impedes competition in the Finnish markets or a substantial part thereof. This corresponds to the former EC dominance test. The FCA has published guidelines (in Finnish), which provides some additional guidance to this test.


	Current Legal Developments


	As part of the discussion on amendments to the Competition Act, a possible introduction of the SIEC test, according to which concentrations that would significantly impede effective competition must be blocked, is currently considered. This would replace the “dominance-test” of today.


	Recent Cases or Illustrative Precedents


	The Market Court annulled the conditions imposed by the FCA on the acquisition of E.ON Finland by Fortum Power and Heat, under which the acquirer had to divest certain production plants. While the FCA had considered the relevant geographic market for production and and wholesale of electricity to be national, the Market Court considered this market to consist of at least Finland and Sweden. Consequently, no dominant position was held or acquired by Fortum. The Supreme Administrative Court had however already ruled that commitments imposed on an undertaking in a merger clearance decision must be implemented regardless of the pending appeal.


	Frequently Asked Questions


	

	Merger Remedies



	Types of Remedies


	The FCA can only make a proposal to the Market Court to prohibit a concentration if the competition problems created by the concentration cannot be prevented by setting remedies. If sufficient remedies can be found, the FCA shall approve the concentration. Such remedies can be both behavioral and structural in nature. 


	Recent Cases or Illustrative Precedents


	In November 2008, the FCA conditionally approved a transaction in which the television company TV4 owned by the Swedish Bonnier media group acquired control in C More Group AB, a company that offers pay TV channels under the Canal+ brand. Under the conditions, the concentration committed to sell its share of the Finnish

National Hockey League’s pay TV broadcasting rights to its competitors.

	Frequently Asked Questions


	

	Private Enforcement Actions



	Standing to Challenge a Transaction


	While the FCA normally requests comments from competitors and customers to the parties, such entities are not considered parties themselves. 


	Third-Party Actions and Rights of Appeal


	A decision issued by the FCA may be appealed to the Market Court by any person to whom a decision is addressed or whose right, obligation or interest is directly affected by a decision. The Supreme Administrative Court has explained that a competitor does not normally have such a direct interest that it would be entitled to appeal a clearance decision of the FCA.
As noted above, a decision of the Market Court can be appealed to the Supreme Administrative Court.


	Recent Cases or Illustrative Precedents


	


	Frequently Asked Questions


	

	Statistics


	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions


	In 2008, the FCA took 27 merger decisions. Of these, 22 were cleared during the initial investigation. 4 mergers were cleared after a phase two investigation. One merger was approved with required remedies.


	Useful Web Sites


	Useful Web Sites


	Finnish Competition Authority
http://www.kilpailuvirasto.fi
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	Jurisdiction Reporter


	Pär Remnelid


	Regional Supervisor


	Ethan E. Litwin, Howrey LLP


	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case.  Please consult local attorney to discuss any specific case.



