	GERMANY


	Merger Review Procedures


	Narrative Description of Merger Review Process

	Legislation concerning merger control can be found in  chapter VII, Sections 35 et seq., of the Act against Restraints of Competition (ARC).  The law is enforced by the German Federal Cartel Office (FCO) in Bonn.

Phase 1 review period is one month.  If the FCO does not open a phase 2 investigation within one month from a complete notification, a merger will be deemed cleared.  In practice, the FCO informs the parties by way of a short letter that it does not intend to open a phase 2 investigation, often before the expiry of the one month time limit.  This letter does not contain any substantive analysis.  

Phase 2 decisions are issued within four months after the notification date.  In exceptional cases, the period may be extended with the consent of the parties.  A phase 2 decision is a formal administrative decision which is reasoned and subject to full judicial review.
More than 95% of all mergers are cleared in phase 1.  

	Procedural Details Not Included in the ICN Materials, If Any


	Foreign mergers have to be notified if the thresholds are met and if they have an “appreciable effect” within the German territory.  The concept of “appreciable effect” is interpreted very broadly by the FCO, taking into account e.g. subsidiaries, braches or assets in Germany.  In case of doubt, the parties to the concentration can ask the FCO for a so-called “no-jurisdiction letter”.  A notice provides guidance for the analysis of effects in Germany. 

	Current Legal Developments


	In 2006, the FCO published a template for notifications on its website.  The use of this template is voluntary.

	Recent Cases or Illustrative Precedents


	In 2007, the German Federal Supreme Court found in Sulzer/Kelmix that the de minimis market clause, which excludes mergers from the notification requirement in markets on which goods or commercial services have been offered for at least five years and which had a sales volume of less than EUR 15 million in the last calendar year, requires decision-makers to focus only on the German domestic market volume.

This followed earlier discussion as to whether for purposes of substantive analysis, the geographic market could be defined as bigger than Germany.  This was confirmed by the German Federal Supreme Court in the Staubsaugerbeutelmarkt-Beschluss. 

	Frequently Asked Questions


	

	Substantive Merger Review Law


	Description of Substantive Legal Provisions 

	A merger will be prohibited by the FCO if it will lead to the creation or strengthening of a dominant market position, unless the parties can show that the merger will also result in an improvement of market conditions which outweighs the disadvantages of the market dominance. According to the definition of market dominance under the ARC, a dominant market position exists if one or more enterprises have no competitors at all, are not subject to material competition, or are in a superior market position which enables them to act independently of competitors, customers and other market participants. 

Important criteria for establishing market dominance are the parties’ market shares, the competitive structure of the market, barriers to entry, financial power of the enterprise and the strength of actual or potential competitors.

Section 19 ARC contains a rebuttable presumption that a company has a dominant market position if it has a share of at least one-third of the market, or if three or fewer companies have a combined market share of at least 50 per cent, or if five or fewer enterprises have a combined market share of at least two-thirds.

Non-competition issues are not taken into account by the FCO. However, the FCO's decision to prohibit a merger may be overruled by the Federal Ministry of Economics and Technology, if the negative effects of the merger on competition are outweighed by benefits to the economy as a whole or if the merger is justified by an overriding public interest. 

	Current Legal Developments


	The ARC has been subject to several amendments. 

Major changes concerning merger of media enterprises were planned but finally not implemented by the 7th amendment to the ARC.  The amendment only contained minor changes, e.g. a clarification that the relevant geographic market may be broader than Germany.

A draft 8th Amendment to the ARC is under discussion, but currently does not contain any changes to the German merger regime.

The FCO is currently examining whether it should require that at least two parties to the transaction must have achieved a certain turnover in Germany for a concentration to be reportable under the ARC, either by changing its current interpretation of the local effects test or by asking the German parliament for an amendment. 

	Recent Cases or Illustrative Precedents


	In 2007, six merger cases were prohibited.

The FCO prohibited RWE Energy AG from acquiring a 76.88% share in SaarFerngas AG because the concentration would lead to significant foreclosure and a strengthening of dominant positions in the electricity and natural gas sales markets.  The merger would in particular strengthen the dominant position of SaarGas in the gas sector, because its gas sales would be secured by RWE’s participations in distributors.  The parties offered remedies which, however, were rejected.

In Phonak/GN ReSound, the FCO prohibited the acquisition of  GN ReSound because it would lead to a collective dominant position of Siemens, Phonak and Oction in the market for hearing aids.  The three parties would have together approx. 90% market shares.  Commitment offers by Phonak were rejected.

The FCO prohibited a foreign to foreign merger, the acquisition of the Italian CVS Ferrari group by the Finnish Cargotex Corporation after commitment talks failed.  The FCO found that the planed merger in the Europe-wide market for machinery used to transport freight containers would have considerable effect on competition in Germany. 
Besides the cases above, the FCO prohibited in 2007 mergers in the asphalt sector (Faber/Langenthal GmbH&Co KG), hospitals (LBK/Mariahilf) and cartridges (Sulzer/Kelmix).  The case Sulzer/Kelmix was successfully appealed.

	Frequently Asked Questions


	

	Merger Remedies



	Types of Remedies


	The FCO can impose conditions and accept structural undertakings, mostly divestments.  Behavioral undertakings are accepted only rarely.  The ARC explicitly prohibits remedies which require permanent behavioral control by the FCO.

	Recent Cases or Illustrative Precedents


	In 2007, seven merger cases were cleared subject to conditions, all divestments.

In Praktiker/Max Bahr, the FCO cleared the takeover of Max Bahr DIY chain by Praktiker subject to the obligation to sell a total of four DIY stores to another independent DIY store operator in regional markets where the merger would have created dominant positions.
In Weiland/Weltbild and Hugendubel, the FCO examined the regional markets for book retail trade and full-line book retail trade.  The merger was cleared subject to the condition that one Weiland bookshop in Hannover was sold to an independent third party.

The FCO cleared the takeover of ABAC Aria Compressa S.p.A. by Atlas Copco Italia S.p.A. involving the market for different types of compressors under the suspensive condition that part of ABAC’s German business be sold to a company not under Atlas Copco’s control.
In Wunsdorf District Hospital/ Klinikum Region Hannover GmbH, the FCO cleared a merger in the market for psychiatric hospital services under the suspensive conditions that a number of beds will be transferred to an independent competitor.

Other cases cleared after remedies were given concerned perfume retailers (Douglas/Hela), gas and energy markets (RWE/SKN) and DIY stores (Globus/hela ProfiZentren).

	Frequently Asked Questions


	

	Private Enforcement Actions



	Standing to Challenge a Transaction


	Decisions of the cartel authority may be appealed.  The appeal is open to third parties which were part of the proceedings before the cartel authority and whose interests are materially affected by the transaction.  Parties to the proceedings can be companies whose interests are substantially affected by the decision and who, upon their application, have been admitted by the cartel authority to the proceedings.  Competitors, customers and suppliers usually qualify as intervening parties, provided that they can prove a specific economic interest.

Third parties admitted as intervening parties have the right to challenge formal decisions which are rendered in the course of second-stage proceedings to the extent they are affected by the decision.

	Third-Party Actions and Rights of Appeal


	Decisions of the cartel authority as well as ministerial permissions overruling a prohibition order of the FCO may be appealed by third parties before the Higher Regional Court in Düsseldorf.  The appeal has to be filed with the FCO within one month after service of the decision.  Informal-clearance decisions in the first phase, however, are not subject to appeal.  Third parties cannot bring any actions parallel to the merger control proceedings of the FCO. 

The appeal generally has no suspensive effect.  Only in exceptional cases, if it has “serious doubts” as to the legality of the clearance decision and if the rights of the claimants are infringed, may the Higher Regional Court restore the suspensive effect.  

Rulings by the Higher Regional Court are subject to further review by the Federal Court of Justice, but only on points of law.

Court proceedings before the Düsseldorf Higher Regional Court typically take between one to three years, the review process before the Federal Supreme Court can take another one to three years.

	Recent Cases or Illustrative Precedents


	Persons and associations which have not been admitted to the proceedings (e.g. because of not applying or not being admitted by the FCO) may generally not appeal.  However,  the Federal Supreme Court recently stated that if a third party applied during the proceedings in due course but was refused this status for reasons of procedural economy, it may appeal nonetheless.

The Federal Supreme Court decided in Springer/Pro Sieben that enterprises might appeal a prohibition even if the merger cannot be implemented anymore.

	Frequently Asked Questions


	

	Statistics


	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions


	In 2007, so far 23 formal decision have been published.  Six mergers were prohibited and seven were cleared subject to conditions and obligations.

In 2005/2006, a total of 3,616 mergers were notified (2006: 1,829, 2005 1,687,  2003/2004: 2,778).  The FCO concluded 64 merger cases by formal decision in main examination proceedings (2003/2004: 59).  In 43 of these cases a clearance decision was issued (2003/2004: 36), 11 cases were prohibited (2003/2004: 14; total of 164 between 1973 and 2006) and 10 cases were cleared subject to conditions and obligations (2003/2004: 9 cases).  In 10 cases either the respective projects were given up by the parties or the proceedings were discontinued (2003/2004: 25 cases).

	Useful Web Sites


	Useful Web Sites


	http://www.bundeskartellamt.de
http://www.monopolkommission.de/
http://www.bundesnetzagentur.de/enid/2.html
http://www.bundeskartellamt.de/wDeutsch/service/
       LKB.php
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	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case.  Please consult a local attorney to discuss any specific case.


PAGE  
1

