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	Merger Review Procedures


	Narrative Description of Merger Review Process

	Relevant Legal Provisions

The relevant legal provisions concerning merger review are:

· the Monopoly Regulation and Fair Trade Act (the “MRFTA”); 

· the Enforcement Decree of the MRFTA (the “Enforcement Decree”);

· Merger and Acquisition Review Guidelines (the “M&A Review Guidelines”); and
· Merger and Acquisition Reporting Guidelines (the “M&A Reporting Guidelines”).  
Enforcement

The Korea Fair Trade Commission (the “KFTC”), an independent agency headed by the office of the Prime Minister, is primarily responsible for enforcing these laws and regulations.

The KFTC’s decision regarding business combinations  is subject to review by the court (the Seoul High Court). A party to a merger (proposed or completed) may appeal a decision of the KFTC to the Court. Third party enforcement rights are limited although recently an increasing number of interested parties have participated in the KFTC’s proceedings. 
Notification Thresholds

Under Article 12 of the MRFTA, mergers and acquisitions that meet certain thresholds must be reported to the KFTC within the specified time-limits.
When a company whose total amount of assets or turnover (including the sum of the total amount of assets or turnover of affiliates) is at least 200 billion won (2 trillion won in the case of interlocking directorate) engages in a business combination with another company whose total amount of assets or turnover is at least 20 billion won and falls under one of the following categories, defined under Article 7 of the MRFTA as follows: 
(i)
acquisition or ownership of stock of other companies; 
(ii)
concurrent holding of an officer's position in another company by an officer or an employee (the same shall apply to a person who continues to be engaged in the affairs of the company although he/she is not an officer); 
(iii)
merger with other companies; 
(iv)
acquisition through transfer, lease, or acceptance by the mandate of the entire or main part of the business of another company or acquisition through the transfer of the whole or main part of the fixed assets used for the business of another company; or 
(v)
participation in the establishment of a new company.(Note, however, that this category shall not apply in the following cases:  A. a person other than those with special interests (excluding those specified by the Presidential Decree) does not participate in the establishment of a new company; or B. a person participates in the establishment of a company via division as per Article 530-2 (Division and Merger Through the Division of Company) (1) of the Commercial Act), 

the company shall file a report to the KFTC pursuant to Article 12 of the MRFTA. 
In the case of a business combination between foreign companies or between a domestic company and a foreign company, if the domestic turnover in Korea of each company is at least 20 billion won, notification is required where:
1)
a company, including its affiliates, acquires 20% or more (15% or more for a listed company) of the total outstanding shares issued by another company;

2)
a company becomes the largest shareholder in another company by acquiring additional shares after previously having notified the KFTC of the initial transaction in accordance with above 1);

3)
interlocking directorates are created (except for interlocking directorates between affiliated companies);

4)
a company merges with another company; 

5)
a company takes over or leases the whole or a substantial part of a business, takes over the management of a business or company or  the whole or a substantial part of the fixed operating assets of another company; or 

6)
a company subscribes to acquire the largest shareholding of a company to be established.
Prior Notification

When one or more company participating in the transaction is a Large-Scale Company (a company whose total amount of assets or turnover -- including affiliates -- is more than 2 trillion won), the acquirer must notify the KFTC within 30 days:

· of the date of the contract, in the case of an ‘Acquisition of Shares’ (item 1, above), except for a tender offer, which should be reported within 30 days of the date of delivery of the share certificate (or the date of payment for sales of shares if a share certificate is not issued), a ‘Merger’(item 4, above) or ‘Take-over of business’(item 5, above);

· within 30 days from the date of adoption of a resolution at a shareholders’ meeting (or alternatively at a meeting of the board of directors), in the case of a ‘Subscription of the shares of a newly established company’ (item 6, above).
Furthermore, transactions subject to prior notification cannot be consummated before the termination of a waiting period, which is 30 days from the date of filing and can be additionally extended at KFTC’s discretion by a maximum of ninety (90) days. 
Post-Merger Notification

Transactions subject to the notification thresholds set out above, but not subject to prior notification, are subject to post consummation notification, and must be reported within 30 days from:

· the date of delivery of the share certificate (or the date of payment for sales of shares if a share certificate is not issued) (items 1 and 2, above); 

· the date officers are elected during a general shareholders' or a members' meeting (item 3, above) the date of merger registration (item 4, above); or

· the date that payment for a take-over of a business is completed (unless completion takes place ninety days after the contracting date then the transaction must be notified on the 90th day after the contract date) (item 5, above); or

·  the day immediately following the date the payment for the subscribed shares is made (item 6, above).
Review Process
The KFTC’s review process generally begins after a merger is reported either prior to, or following the actual deal, depending on whether prior or post-merger notification is required.  However, the KFTC also may initiate a review on its own authority, irrespective of notification requirements.
Reviews are conducted through two separate processes, depending on the category: the “General Review” category and the “Simplified Review” category.  There are differences in the review criteria applied to each category. 
A merger is subject to Simplified Review when 

1)
parties to the merger have the status of specially-related parties (excluding those participating in the merger with the common goal of gaining control over management) [“specially related parties mean a person who controls the concerned company and related persons who fall under one of the categories in Article 3(1) of the Enforcement Decree.]; 

2)
the merger does not give rise to a relationship of control between the companies;  

[The criteria for determining whether a controlling relationship exists are specified in the M&A Review Guidelines, (a) with respect to the ownership or acquisition of shares a controlling relationship exists if: (i) the shareholding ratio of the acquiring party, etc., is 50% or more; or (ii) even if the shareholding ratio of the acquiring party, etc., is less than 50%, if the acquiring party can influence the acquired party; (b) with respect to interlocking directorates, a controlling relationship exists if (i) the number of directors on the board of the acquiring party, etc., who are also directors on the board of the acquired party exceeds one third of all directors at the acquired party; or ii) if a director on the board of the acquiring party concurrently holds a position such as the chairman of the board of directors of the acquired party, which provides the acquiring company power to exercise substantial influence on the overall management of the acquired company.]
3)
an entity that is not a Large-Scale Company (including specially-related parties) undergoes a conglomerate merger (which refers to a hybrid merger where companies belonging to unrelated markets merge with one another.); 

4)
the transactions is merely for the purpose of investment, such as: (i) participation in the establishment of a private equity fund; (ii) the merger of special-purpose companies only for asset-backed securitization; or (iii) the merger of special-purpose companies that were established, but were liquidated and closed down, to promote a specific business only; or 

5)
the market share of the combined company or its market concentration in the relevant market  after the combination would meets the following criteria:

(a)
for horizontal transactions: 

(i)
less than 1,200 on the Herfindahl-Hirschman Index ( “HHI”);

(ii)
between 1,200 to 2,500 HHI, an HHI increase of less than 250;

(iii)
of more than 2,500 HHI, with an HHI increase of less than 150; or

(b)
for vertical or conglomerate transactions:

(i)
less than 2,500 HHI, and the market share is less than 25%; or

(ii)
the ranking of the company in a relevant market is less than no. 4 by turnover.

Simplified Review is applied whenever the transaction satisfies one of the preceding criteria.  The KFTC presumes that transactions conforming to any of the above five categories lacks a competition-restricting effect and announces the outcome of its review within fifteen (15) days of the filing of the merger notification report, after verifying only the facts pertaining to the case stated in the report.
In contrast, a General Review is applied to mergers not subject to the Simplified Review category.  A General Review begins with an assessment of whether a relationship of control has been formed.  This is so that the KFTC can determine whether the economic identity of an independent company has been forfeited through a share acquisition, reation of an interlocking directorate, or participation in the establishment of a new company, in contrast to the case of a merger or business transfer resulting in a relationship of control.
Then, the KFTC defines a relevant market in accordance with the object of the transaction (product market), the transaction territory (geographical market), the stages of the transaction, and the parties to the transaction.  For the assessment criteria for determining competition-restrictiveness, and determines the possible presence of anticompetitive effects in that market  See below, Description Of Substantive Legal Provisions 


	Procedural Details Not Included in the ICN Materials, If Any


	None

	Current Legal Developments


	The threshold for the business combination report increased to 200 billion won and 20 billion won, respectively.  The additional threshold for a foreign company increased to 20 billion won of domestic turnover.  These increases  reflect the new government’s “business-friendly” policies with focus on deregulation.  Thus, the number of mergers reported to the KFTC has been reduced. 

	Recent Cases or Illustrative Precedents


	

	Frequently Asked Questions


	

	Substantive Merger Review Law


	Description of Substantive Legal Provisions 

	The MRFTA prohibits any person acquiring or holding shares or participating in a merger through an interlocking directorate, a business combination, a business transfer, or the establishment of a new corporation, either directly or via a specially-related party, from engaging in any act that may substantially restrict competition in a specific relevant market (Article 7 Paragraph 1 of the MRFTA).
The assessment criteria for competition-restrictiveness has been established for each type of merger classified as either a horizontal merger, a vertical merger, or a conglomerate merger, according to the impact of the merger on the relevant market.  In particular, Article 7 Paragraph 4 of the MRFTA states that a merger is presumed to substantially restrict competition in a relevant market if the merger satisfies the following criteria:
1)
The aggregate market share of the merging companies: 
(A)
gives rise to the presumption of a market-dominant business (the market share of a single company is 50% or greater, or the market share of three or less companies combined is 75%);

(B)
is the largest in the relevant market; and 

(C)
exceeds the market share of the second-ranking company by 25% or greater in the aggregate market share; or
2)
in the case of a merger by or with a Large-Scale Company, either directly or through specially-related parties, the merger:

(A)
takes place in a relevant market in which small and medium sized enterprises (as defined under the Framework Act on Small and Medium Enterprises) comprise two-thirds of the market share; and  

(B)
results in the combined company obtaining a market share of 5% or greater.

According to the M&A Review Guidelines, the KFTC, considering the relationship between the acquiring company and the acquired company, classifies a merger as follows and determines the competition-restricting effect of the business combination:

A horizontal merger is a merger between competing companies; a vertical merger refers to a merger between interrelated (which describes the relationship between the companies in the same market who are not in competing relationship with each other and are not related in areas such as supply of raw materials or demand) corporate entities in the process of production and distribution from the production of raw materials to the production and sale of goods (including services), and a conglomerate merger means a merger other than horizontal or vertical merger.
The KFTC determines whether a horizontal merger substantially restricts competition, taking into account factors including the following: the degree of market concentration prior to or after the business combination takes place; the possibility of the merger unilaterally restricting competition; the possibility of collusion, whether tacit or express, among competitors; the level of foreign (import) competition in the market and the status of international competition, the likelihood of new entry into the market, and the existence of similar goods and adjacent markets.  Other factors that may substantially restrict competition are also generally considered as well.
In the context of a vertical merger, potential anticompetitive effects mainly are determined based on the effect of market foreclosure and the possibility of collusion among competitors. Any other factors that also may substantially restrict competition are generally considered.

A conglomerate merger mainly is assessed based on whether it undermines potential competition, creates exclusionary effects between competitive enterprises, or enhances entry barriers. 

Even when a merger is considered to substantially restrict competition in a relevant market, the company in question may be granted an exemption by substantiating the claim of enhanced efficiency or showing that the target company or its business is a failing company. 



	Current Legal Developments


	Due to the amendment to the M&A Review Guidelines on December 20, 2007, the MRk Index that previously was the basis for assessing the existence of competition-restricting effects and safety zones was changed to the HHI Index.  However, the review of market share (MRk Index) or degree of market concentration (HHI Index) serves only as the starting point to analyze the effect of business combination on the competition.  Whether the business combination restricts competition or not will be comprehensively assessed by reference to the market concentration conditions, the possibility of unilateral or coordinated effects, the level of foreign competition, and the likelihood of new entry into the market.  Other factors that may substantially restrict the competition also are generally considered.

	Recent Cases or Illustrative Precedents


	

	Frequently Asked Questions


	

	Merger Remedies



	Types of Remedies


	Article 16 Paragraph 1 of the MRFTA enumerates the following remedies which may be ordered: 

1.
Cessation/blocking of the business combination
2.
Disposition of all or part of the stock of the company acquired 

3.
Resignation of officers 

4.
Transfer of business 

5.
Cancellation of debt guarantees 

6.
Publication of receipt of corrective order

7.
Restrictions on the business method or business scope to prevent adverse effects on competition resulting from the combination of enterprises 

8.
Other necessary corrective measures to reprimand a violation 


	Recent Cases or Illustrative Precedents


	


	Frequently Asked Questions


	

	Private Enforcement Actions



	Standing to Challenge a Transaction


	Article 49 Paragraph 2 of the MRFTA provides that any person discovering a violation of the provisions of the Act, including a business combination that restricts competition, may report the occurrence of such to the KFTC.  Where the KFTC imposes a remedy on the business combination, the affected company may:

(1)
raise an objection with the KFTC to the disapproval or conditional approval within 30 days from the date of receiving  notice of a disposition ordered under Article 53 of the MRFTA, or 
(2)
file an administrative lawsuit in the Seoul High Court within 30 days from the date of receiving notice of the decision under Article 54 of the MRFTA.


	Third-Party Actions and Rights of Appeal


	The MRFTA does not provide a third–party with any means of direct appeal to the Court from a decision of the KFTC to approve a business combination.  However, a third party that files an opposition to the business combination with the KFTC may file a constitutional petition against the KFTC’s decision to approve the business combination in the Constitutional Court.  To date, no such petition has been filed.

	Recent Cases or Illustrative Precedents


	In 2007, the KFTC ordered remedies for three business combinations as follows: 

1) Acquisition of shares by Owens Corning in Saint-Gobain: On 26 July 2007, Owens Corning (hereinafter “OC”) of the US agreed to acquire the assets and shares of the fiberglass reinforced plastic business of Saint-Gobain Vetrotex (hereinafter “SG” of France).  OC notified the KFTC of the acquisition on 9 August 2007.  OC and SG signed a letter of intent to establish a joint venture to merge their fiberglass reinforced plastic businesses and asked the KFTC to conduct a preliminary merger review on 2 September 2006. The KFTC analyzed the information filed and collected opinions from the competitors and customers of the merging parties.  Accordingly, the KFTC raised the case as an agenda item for deliberation on 18 October 2007, and the full-member committee deliberated on the case on 31 October 2007.  The KFTC considered that the Korean subsidiaries OCK and SGK of the merging were subject to a horizontal merger.  The KFTC determined that the merger substantially restricted competition in the domestic fiber glass reinforced plastic market based on the following grounds: First, the Korean domestic fiber glass reinforced plastic market is worth roughly 143.7 billion won, with OCK, SGK, KCC and HKF participating as market players and imports taking up about 18.4%. Second, the number of market participants would be reduced from four to three (CS: 3>2) as a result of the merger, and the merging companies’ combined market share would be 53.5%, satisfying the criteria to be presumed anti-competitive pursuant to the MRFTA.  Third, while imports are increasing (driven by low-cost items imported from China), the trend is not expected to continue further as the cost of manufacturing increases in China, the need to secure a stable supply of materials and additional costs like transportation and tariffs.  Fourth, the KFTC considered that viable and sufficient entry within two years was unlikely due to high start-up costs, including the need to establish a plant, supply saturation at home and abroad and customers’ need to engage in a quality control test period serving as a barrier to entry.  Fifth, competitors have limited production capacity to compete with the merged company. Thus, competitors are highly likely to follow any initiative by the merged entity to raise prices after the merger.  In addition, the increased market concentration resulting from the merger (the number of competitors reduced from four to three) would be likely to result in coordinated effects.
As a result, the KFTC required SG to divest certain production facilities for fiberglass reinforced plastics.
2) POSCO’s acquisition of shares in Hankook Core: 

POSCO, through its subsidiary POSTEEL Co., Ltd supplies electrical steel sheet in Korea.  POSCO acquired 51% of the stock of Hankook Core, Korea’s top core maker and largest customer of electrical steel sheet, thereby creating a vertically-integrated entity.  On May 2, 2007, KFTC issued corrective orders regarding the vertical merger, as follows:. 

1. The following acts, among others, are prohibited in relation to the supply of electrical steel sheets to domestic core makers:
· Reducing volumes supplied to less than that the volume supplied prior to the merger or refusing transactions without justifiable reasons 
· Preferentially allocating goods to Hankook Core (the partially-acquired company) without justifiable reasons 

· Discriminating against other companies in terms of prices and transaction conditions compared to Hankook Core
2. To ensure compliance with the prohibitions described above, KFTC required POSCO to establish a separate monitoring body consisting of electrical steel sheet suppliers, users, and independent third parties, and to report the results on a quarterly basis.

3. Every year for the next 5 years, POSCO was required to submit a report on the electrical steel sheets sold to domestic electrical steel sheet users. 

This transaction is the first vertical merger in Korea’s domestic raw material market. KFTC ordered the corrective measures for the purpose of addressing the issue of possible market foreclosure in the event that POSCO supplied products preferentially to Hankook Core.
3) CJ Cable Net’s acquisition of shares in two Cable TV Companies located in Chungnam area of Korea (in January 2006):
The KFTC decided to order corrective measures with respect to the acquisition by CJ Cable Net of the shares of Chungnam Broadcasting System and Modu Broadcasting System.

As a result of this merger, Chungnam Broadcasting System and Modu Broadcasting System are combined in the cable TV markets in 6 cities and counties including Seosan City.  The KFTC was concerned about the potential for one System Operator (SO) to monopolize the market, causing damage such as an increase in service charges and a unilateral reduction of the number of popular channels after the merger. Accordingly, remedies were ordered.
Since the end of 2005, several cases of damages were reported throughout the country as a result of the SO’s regional monopolization, thus necessitating the imposition of stricter remedies than those imposed in the context of prior mergers between competing SOs.  Such remedies have been ordered as part of efforts to prevent consumer damage, and concurrently allowing SO’s regional monopolization to maintain consistency with broadcasting policies.  During the process of examining mergers between SOs in the same geographic market, the KFTC has investigated structural problems of the cable TV market.. Currently, the KFTC is discussing with the Korean Broadcasting Commission ways in which consumer damage may be prevented and competition principles introduced.



	Frequently Asked Questions


	

	Statistics


	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions


	Since 2001, and as at 2007, the KFTC has reviewed 857 business combinations..  Among them, the KFTC ordered remedies in three cases. 

<Remedies for Business Combination with Competition-Restricting Effect >

Year 
’01
’02
’03
’04
’05
’06
’07
Number of Cases Reviewed 수
644
602
589
749
658
744
857
Number of Remedies 
1
2
7
6
3
4
3


	Useful Web Sites


	Useful Web Sites


	www.ftc.go.kr.
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	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case.  Please consult a local attorney to discuss any specific case.
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