	NEW ZEALAND



	Law and Substantive  Merger Control Provisions
	The merger review process in New Zealand is governed by the Commerce Act 1986 (Commerce Act).  Section 47(1) of the Commerce Act prohibits a person from acquiring “assets of a business or shares if the acquisition would have, or would be likely to have, the effect of substantially lessening competition in a market.”

In relation to mergers, the Commerce Commission (Commission) has published the following policy guidelines:

· Mergers and Acquisitions Guidelines (Guidelines)

· Draft of Mergers and Acquisitions Clearance Process Guidelines: July 2008 (Draft Process Guidelines)

	Authorities and Responsibilities
	The regulator responsible for considering whether or not to grant clearance or authorisation for a proposed acquisition of assets or shares is the Commission. 

	Obligation of Notifying

	Thresholds
	Notification is voluntary, although parties may elect to seek clearance prior to making an unconditional offer or closing a conditional transaction under Section 66 of the Commerce Act.  The Commerce Act does not impose a mandatory notification requirement on merging parties; nor does the Commerce Act set mandatory thresholds for notification. 

However, the Commission actively monitors transactions that affect markets in New Zealand and where the Commission becomes aware of a transaction that has not been notified it may investigate the transaction.  If on investigation it considers that the “non-notified” transaction substantially lessens competition in a market in New Zealand it may commence proceedings alleging that the transaction contravenes Section 47 of the Commerce Act. 

The Commission’s Guidelines set out “safe harbours” which are intended to give guidance as to which business acquisitions are unlikely to substantially lessen competition and contravene the Commerce Act.   The Guidelines state that the Commission is unlikely to consider that an acquisition substantially lessens competition where either of the following situations exist:

· the three firm concentration ratio in the relevant market is below 70% and the market share of the combined entity is less than 40%; or

· the three-firm concentration ratio in the relevant market is above 70% and the market share of the combined entity is less than 20%.

	Potentially Covered Transactions (joint-ventures, minority interest transactions, change of control, etc) 
	A transaction is covered if it would result in the acquisition of assets of a business or shares, including:

· the creation of joint ventures (incorporated or otherwise); 

· the acquisition of a minority interest;  or 

· a change of control.

	Exemptions or Special Rules
	Under Section 67 of the Commerce Act, the Commission may also grant an authorisation for an acquisition of assets or shares if it is satisfied that the proposed acquisition will result, or will be likely to result, in such a benefit to the public that it should be permitted.

	Extraterritoriality Criteria

(‘Effects Doctrine’, etc)
	Section 47 of the Commerce Act extends to acquisitions that occur outside New Zealand by a person (whether or not the person is resident or carries on business in New Zealand) to the extent that the acquisition affects a market in New Zealand.  See Section 4(3) of the Commerce Act. 

	Formal Pre-Notification Consultation 
	There is no formal pre-notification process provided for under the Commerce Act.  However, the Commission’s Draft Process Guidelines provide that parties can choose to participate in pre-notification discussions with the Commission. 

	Fundamentals

	Timing and Waiting Periods
	Section 66 of the Commerce Act provides that within 10 working days after the date of registration of a notice seeking clearance for or acquisition, or such longer period as the Commission and the person who gave notice agree, the Commission must determine whether to grant clearance for the acquisition.  It is usual practice for the Commission to agree with the applicant to extend the timeframe for merger review.

The Commission’s Draft Process Guidelines state that the Commission will provide the merger parties with an indicative timeframe for the merger review after it has made an initial assessment of the complexity of the merger. The Draft Process Guidelines provide an indicative timeframe of on average 40 working days.  In more complex applications for clearance more than 40 days may be required. 

As to applications for authorisation, Section 67 requires the Commission to make a determination within 60 working days after the date of registration, or such longer period as the Commission and the person who gave notice agree. The Commission aims to determine authorisations within 100 working days. See Commerce Commission, Statement of Intent 2007-2010, p 34. 

	Associated Suspension Effects
	The clearance process does not suspend the parties’ rights to close a transaction, although clearance will not be granted if the offer has been made unconditionally or the transaction has closed.

	Possibility of Entering into a Hold Separate Agreement to Allow the Transaction to Close Outside the Jurisdiction before Clearance
	The Commerce Act only empowers the Commission to grant clearance for proposed transactions. Clearance cannot be granted once the transaction is unconditional or has been completed. 

However, it may be possible for parties to enter into a hold separate agreement in respect of the relevant New Zealand assets.  Such arrangements would need to be carefully considered and discussed with the Commission.

	Forms and Information Required for Notification
	The Commission has a prescribed form for notice for clearance under Section 66 of the Commerce Act that is available on its website (www.comcom.govt.nz).  Where notice is not made in the prescribed form or does not contain prescribed information the Commission may decline to register the clearance notice until it complies. 

	Fees and Responsibility for Filing 
	It is the responsibility of the person who proposes to acquire the assets or shares to give notice.

Notification for clearances should be accompanied by payment of the prescribed fee which is currently NZD $2,250 (GST inclusive).

Notification for authorisation should be accompanied by the payment of the prescribed fee which is currently NZD $22,500 (GST inclusive).

The fees are currently subject to review. 

	Sanctions and Penalties for Failure of Notifying
	As set out above, merger notification is not mandatory.  However, where parties complete the transaction in the absence of clearance (or authorisation) the Commission may decide to initiate an investigation as to whether the transaction contravenes Section 47.  Following an investigation the Commission may initiate proceedings in relation to an alleged breach of Section 47 seeking, amongst other things, civil penalties and a divestiture order.

	FAQs
	(a)
Authorisation under Section 67 is usually sought where the transaction may lessen competition but the parties to the transaction consider that the public benefits of the transaction, including potential efficiencies that would not otherwise be realized but for the transaction, result in such a benefit to the public that it should be permitted.

(b)
Authorisation is a public process in which any interested party may make a submission.  Submissions are open for inspection on a public register, and there is provision for conference of interested parties. 

(c)
It is the Commission’s practice to publicize receipt of applications for clearance or authorisation.  Merging parties may request confidentiality over the fact that an application has been made and/or commercially sensitive information provided. The Commission will consider such requests on a case by case basis and where fact confidentiality is granted it will only be for a very limited period of time. 

(d)
The Commission will not give clearance on a confidential basis. 

(e)
The Commission has established a public register for all mergers considered by it.  That register does not include confidential or other sensitive information, but includes the public version of the application and a summary of the details of the proposed merger (including the names of the acquirer and target), a product description and decision date.

(f)
Clearance or authorisation expires 12 months after being granted by the Commission, which means, subject to third party appeal of the Commission’s decision, that neither the Commission nor any other person may take action to oppose the transaction within 12 months of such clearance or authorisation being granted.  See also Current Developments below in relation to third party appeal rights.

	Process and Tests

	Merger Review Process
	The Commission’s merger review process under Section 66 begins when it receives an application for clearance that is complete and registered. 

In assessing an application, in addition to the information provided by the applicant to the Commission, the Commission gathers and analyses information from the target company (if not included with the application), as well as market participants, including:

· competitors (existing and potential); 

· customers; 

· suppliers; and 

· other persons interested in the proposed transaction.    

The Commission usually gathers information through interviews. The investigation process allows the Commission to test information or propositions put to them in the application and more fully understand how the market operates in order to assess the impact of the proposed acquisition.  The Commission will not disclose confidential information unless required to do so by law. 

	Review Periods
	The statutory timeframe for a clearance (Section 66) is 10 working days unless agreed between the applicant and the Commission. The Commission’s Draft Process Guidelines state that on average applications for clearance will be determined within 40 working days. See also Current Developments below.

The statutory timeframe for an authorisation (Section 67) is 60 working days or such longer period as the Commission and the applicant agree. Applications for authorisation are generally complex and the Commission’s practice is to issue a draft determination and hold a conference. The Commission’s target timeframe for a decision is 100 working days. 

	Substantive Tests for Clearance
	In granting clearance under Section 66 of the Commerce Act, the Commission must be satisfied that the acquisition will not have, or would not be likely to have, the effect of substantially lessening competition in a market. 

In granting an authorisation under Section 67, the Commission must be satisfied that the proposed acquisition will result, or will be likely to result, in such a benefit to the public that it should be permitted.

	The Role of Efficiencies
	Efficiencies may be considered under both the clearance process and the authorisation process; although the Commission’s Guidelines note that efficiencies tend to be most relevant in the context of authorisations. 

	Ancillary Restraints

(Non-competition agreement, etc)
	Ancillary restraints may be considered as part of a clearance application where the restraint relates to the proposed acquisition.

	Regulations and Guidelines

	Implementing Regulations and Resolutions
	N/A

	Interpretive Guidelines
	The following guidelines and application forms are available on the Commission’s website (www.comcom.govt.nz):

· Mergers and Acquisitions Guidelines;

· Draft of Mergers and Acquisitions Clearance Process Guidelines: July 2008;

· Commerce Act 1986: Business Acquisitions - Clearance - Form for Notice under Section 66; and

· Commerce Act 1986: Business Acquisitions - Authorisation - Form of Notice under Section 67.

	Merger Remedies

	Types of Remedies
	The following remedies with respect to an acquisition are available:

· Section 69A of the Commerce Act provides the Commission with the statutory power to accept undertakings to dispose of assets or shares.  The Commission considers that this gives them the power to accept structural divestiture remedies but not behavioral remedies.  If a person contravenes an undertaking given, the clearance or authorisation to which it relates is void from the date given. see Section 69AB.

· Section 69AC enables the Commission to accept a variation to an undertaking provided that the variation would not have materially affected the Commission’s decision to give clearance or grant authorisation.
· For a contravention of Section 47 the Commission may apply to the Court for an order for pecuniary penalties, not exceeding $500,000 for a person and $5,000,000 for a body corporate.  See Section 83.

· The Commission may also seek penalties for a contravention of an undertaking given to it. The penalty is $500,000 per offence and the application must be made within 12 months of the contravention.  See Section 85A.

· The Commission or any other person may seek an injunction from the Court to block a merger that breaches or would breach Section 47.  See Section 84.

· The Commission may also seek an injunction for a breach of an undertaking accepted by the Commission.  See Section 69A and 84. 
· Any party found to have breached Section 47 may be liable for damages.  See Section 84A.
· On application of the Commission, the Court may order divestiture of shares or assets for a breach of Section 47 of the Commerce Act. The application must be made within 2 years of the alleged contravention.  See Section 85. 
· The Commission may apply to the Court for an order for divestiture of shares or assets for a contravention of an undertaking accepted under Section 69A.  The application must be made within 12 months from the date the obligation under the undertaking was required to be met.

	Recent Cases or Illustrative Precedents
	In 2006 the High Court in Commerce Commission v New Zealand Bus Limited (2006) 11 TCLR 679 found the vendors were an accessory to a contravention of Section 47.  The decision of the High Court was overturned by the Court of Appeal in New Zealand Bus Limited v Commerce Commission (2008) 12 TCLR 69.

	Appellate Rights and Judicial Review of Regulatory Decisions

	Provisions
	Under Section 91 there is a right to appeal to the High Court against clearance and authorisation determinations of the Commission.  The following persons have the right to appeal (see Section 92): 

· the person who sought the clearance or authorisation; 

· any person whose assets or shares are proposed by be acquired pursuant to the clearance or authorisation; and 

· any person who participated in any conference that may be held by the Commission in relation to the clearance or authorisation, including market participants.

· See also Current Developments below.

	Process
	Appeals should be made by giving notice of appeal within 20 working days after the date of the determination that is being appealed or within such further time as the Court may allow.

	Private Enforcement Actions

	Standing to Challenge a Transaction
	Private enforcement actions seeking damages (Section 84A) or other orders (Section 89) may be taken under the Commerce Act. 

	Third Parties Actions and Rights of Appeal
	Section 84 of the Commerce Act provides that “the Commission or any person” may seek an injunction to block a transaction in breach of Section 47, although third parties have rarely done so.

In addition, a third party may challenge a clearance or authorisation determination if they participated in a conference held by the Commission in relation to the clearance or authorisation.  
Practically, it is rare for the Commission in considering an application for clearance to hold a conference and for this reason the parties that may appeal a merger clearance generally are limited to the parties to the merger.
See also Current Developments below. 

	Current Developments

	Relevant Developments in the Current Year
	The Ministry of Economic Development (Ministry) is undertaking a review of the authorisation and clearance processes in the Commerce Act.  

Phase 1 of the review considered stand alone proposals in relation to the clearance and authorisation provisions in the Commerce Act.  Recommendations from Phase 1 included: 

· enabling the Commission to apply to the High Court to enforce undertakings to divest shares or assets approved as a part of a clearance or authorisation of a merger; and 

· allowing the Commission to consider and accept variations to approved undertakings to divest shares or assets where they are not material to its clearance or authorisation decisions. 

See www.med.govt.nz/templates/MultipageDocumentTOC_32581.aspx
In September 2008 these recommendations were enacted through the Commerce Amendment Act 2008. 
Among other issues considered in Phase 2,  the Ministry considered certain issues in relation to mergers and recommended that: 

“(a) The statutory timeframe for the Commission to make merger clearance determinations be increased from 10 to 40 working days, which broadly reflects current practice.

[…]

“(c) Subject to (d) below, the right of an applicant and third parties to call a Commission conference in the course of considering an application should be repealed (conferences will be called at the initiative of the Commission only). […]

“(d) Standing of third parties to appeal against Commission determinations (currently linked to participation at a conference) should be amended as follows:

    (i) for authorisation determinations, third parties will have standing if they can satisfy the court that they have a significant interest, for example, in the determination and they participated in the Commission’s proceedings on that determination; and

    (ii) for clearance determinations, third parties should not have standing to appeal. These parties must instead rely upon judicial review.”

See: www.med.govt.nz/templates/MultipageDocumentTOC_39164.aspx
It should be noted that these are recommendations only and have not been adopted by legislation, and they may not be adopted in the form currently proposed, if at all. 

	Defining Cases in the Current Year
	Woolworths and Foodstuffs, the two major supermarkets  in New Zealand,  appealed the Commission’s decision declining to grant either supermarket clearance to acquire The Warehouse a general merchandise retailer that had recently expanded into groceries. Initially the High Court overturned the Commission’s decision (Woolworths Ltd & Ors v Commerce Commission [2008] NZCCLR 10), but this was reversed by the Court of Appeal (Commerce Commission v Woolworths Ltd & Ors [2008] NZCA 276). 

	Proposals under Consideration and Foreseen Amendments
	See the Phase 2 “Recent Developments” discussion above. 
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	Disclaimer
	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or a substitute for analyzing the relevant statutes, case law, regulations and guidelines.  In any case, a local attorney should be consulted.
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