	PERU
(Considering that there is no report on the country in the ICN database, this report aims to provide more comprehensive information)


	Law and Substantive  Merger Control Provisions


	Pursuant to Law No. 26876 (“Law”), Antitrust and Anti-oligopoly Law of the Electricity Sector, merger transactions that are carried out in the electricity sector are subject to pre-merger review. This legislation has been in force since November 19, 1997.

The English version of the Law No. 26876 is available at: (http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprudencia/clc/clc-english/LawN26876.pdf)



	Authorities and Responsibilities


	Merger transactions in the electricity sector are subject to pre-merger review by the Antitrust Commission (“AC”) at the National Institute for the Defense of Competition and the Protection of Intellectual Property (known as “INDECOPI”, for its acronym in Spanish). The decisions issued by the AC may be subject to appeal before the Court for the Defense of Competition of the Tribunal for the Defense of Competition and Intellectual Property of INDECOPI (the “Court”).

INDECOPI is a governmental agency with technical and administrative autonomy, in charge of enforcing antitrust, consumer protection and intellectual property laws and regulations. Within INDECOPI, the AC is in charge of enforcing antitrust laws and conducting pre-merger reviews in connection with prospective vertical and horizontal mergers in the electricity sector, in the activities of generation, transmission and distribution of electricity.  

The AC is comprised of four members, with a Technical Secretariat that acts as its executive body.  The Technical Secretariat is in charge of carrying out investigations and issuing recommendations regarding proceedings initiated at the AC level, while the AC is responsible for issuing a final decision in such proceedings.  



	 Obligation of Notifying



	Thresholds
	 A pre-merger notice is mandatory in the following cases:

(i)
In the case of horizontal mergers, for those that involve, directly or indirectly, companies that hold, before or after the merger that originated the notice, severally or jointly, a percentage equal to or higher than 15% of the relevant market. 

(ii)
In the case of vertical mergers, for those that involve, directly or indirectly, companies that hold, before or after the merger that originated the notice, a percentage equal to or higher than 5% of any of the markets involved.

The above percentages refer to the participation of each of the companies involved in the merger regarding the development of activities of generation, transmission or distribution of electricity.  The percentages are established in relation to their total income during the calendar year immediately prior to the date of notice.

To that effect, the following shall be taken into consideration: (i) the market share of the companies that participate in the merger, when these companies carry out directly the activities of generation, transmission or distribution of electricity; (ii) the market share of the companies that are related to those participating in the merger, in case such related companies carry out directly any of the activities of generation, transmission or distribution of electricity; and (iii) the market share of any other company related to those mentioned in (i) and (ii) above, in case they carry out any of the activities of generation, transmission or distribution of electricity.

It must be noted that two or more entities will be deemed related if they belong to the same economic group (i.e. if one of the companies has control
 over the others or if control over such companies is held by one or more natural persons that act as a decision-making unit
). 

The threshold can be met by only one party; however, in order for a pre-merger filing to be required, the transaction shall involve two or more “companies that develop activities” in Peru (i.e. any local or foreign person or company that holds a generation, transmission or distribution electricity concession or authorization). In other words, if a foreign electricity company that does not “develop activities” in Peru (i.e. a “new-comer”) acquires a Peruvian electricity company, such transaction will not be subject to pre-merger control because the transaction will not involve two or more companies that “develop activities” and, therefore, it shall not be considered as a “merger” by the Peruvian merger control legislation.


	Potentially Covered Transactions (joint-ventures, minority interest transactions, change of control, etc) 


	The following transactions are subject to pre-merger control if they are within the thresholds:

(i)
mergers;

(ii)
incorporation of a common company;

(iii)
direct or indirect acquisition of the control of other companies through the acquisition of stocks or shares, or through any other agreement or legal form that grants the direct or indirect control of a company, including partnership agreements, joint ventures, entering into management, administration or shareholders’ agreements, or any other contractual structure of entrepreneurial collaboration; or
(iv)
acquisition of productive assets.

In the cases mentioned above, pre-merger filings shall be made by the companies participating in the merger, or by the persons or companies that directly or indirectly acquire a part or all of one or more companies.
However, a merger is not deemed to occur when control is acquired by a person by virtue of a temporary mandate conferred by the legislation regarding the lapsing or denouncing of a concession, patrimonial restructuring or any other similar procedure.
It must be noted that the concept of “control” is construed, following European Union precedents, as the “preponderant and continuous influence over the decision bodies of a company.”  The term “preponderant” refers to a prevailing influence, whereas “continuous” refers to an influence that is constant in time.  Such “preponderant and continuous influence” may be actual or potential.  The concept of “de facto control” fits within the broad definition of “control” that has been developed by applicable case law. 

Applicable case law defines “controller party” as any legal entity that attains exclusive or joint control over a company.  In this context, it is considered that a company attains “exclusive control” over another when it acquires the power to define its competitive strategy without confronting other powers that may oppose such decision. Two or more legal entities are considered to have “joint control” over a company when, acting together, they have the power to manage such company.


	Exemptions or Special Rules


	If a transaction qualifies within the thresholds established in the Peruvian merger control legislation, it will be subject to the filing of a pre-merger notice, even if there is no increase in market share as a result of such merger.

The only exceptions in which the pre-merger filing will not be required are the following:

(i)
If the merger involves, in an act or succession of acts, the direct or indirect acquisition of productive assets for an amount lower than 5% of the total value of the productive assets of the acquiring company.

(ii)
If the merger involves, in an act or succession of acts, the direct or indirect accumulation by the acquirer of less than 10% of the total of voting stock or shares of the other company, except when the merger allows the acquisition of the direct or indirect control of the company that carries out any of the activities mentioned above.

As mentioned before, a merger is not deemed to occur when control is acquired by a person by virtue of a temporary mandate conferred by the legislation regarding the lapsing or denouncing of a concession, patrimonial restructuring or any other similar procedure.



	Extraterritoriality Criteria

(‘Effects Doctrine’, etc)


	Mergers carried out abroad, but which directly or indirectly involve companies that participate in the generation, transmission or distribution of electricity within the Peruvian territory, are subject to pre-merger control in Peru.



	Formal Pre-Notification Consultation 


	Peruvian merger control law does not provide for formal pre-notification consultation.  However, the Technical Secretariat of the AC is generally responsive to consultation and guidance prior to notification.



	Fundamentals



	Timing and Waiting Periods


	When the jurisdictional thresholds for application of merger control are met, the filing of the pre-merger request must precede the completion of the merger transaction.

Pre-merger review takes between 60 to 150 business days to complete. In general terms, all the pre-merger proceedings are subject to the same timing and, therefore, may take approximately 60 business days to complete. However, such term may be extended if (i) the Technical Secretariat of the AC and/or the AC requests additional information; or (ii) the AC issues a decision that extends the term for an additional 30 business days. If the decision issued by the AC is appealed, the Court shall issue a decision in 30 business days.



	Associated Suspension Effects


	Once filed, the merger shall not be completed or have legal effects vis-à-vis the corresponding authorities or third parties until the final decision of the AC has been issued. It must be noted that, if the AC does not issue the decision within the term established by law, the pre-merger request for approval will be deemed denied, without admitting any evidence to the contrary.



	Possibility of Entering into a Hold Separate Agreement to Allow the Transaction to Close Outside the Jurisdiction before Clearance


	In Peru it is not possible to enter into an agreement outside the jurisdiction that will allow the transaction to close before clearance. However, at any stage of a regular notification procedure, the AC or the Court may propose to the requesting parties’ amendments to the proposed merger to remedy adverse effects on the competition. In those cases, if the requesting parties agree with the amendments proposed, the AC or the Court will issue a decision approving the transaction and establishing conditions that ensure that the requesting parties will comply with the agreed amendments.



	Forms and Information Required for Notification


	There is a prescribed format that shall be used for pre-merger filings. 

(http://www.indecopi.gob.pe/ArchivosPortal/estatico/legislacion/clc/nuevoFormulario.pdf)

The information to be provided with the pre-merger notice includes:

(i)
Identification of the persons or companies that file the pre-merger notice and of the other parties participating in the merger.

(ii)
Description of the merger.

(iii)
Description of the markets involved.

(iv)
Detailed description of the effects of the merger in the markets involved.

Additionally, the following documents shall also be provided:

(i)
Copy of the definitive documents or most recent documents regarding the completion of the merger; copy of the analysis or surveys carried out by the companies involved in the merger in order to evaluate competition conditions, competitors and market situation.

(ii)
Other documents requested by the AC.

The filing of a pre-merger notice requires an affidavit on the veracity of the information contained therein. The notifying parties may submit all requested documents in simple copies.  Documents written in a foreign language shall be submitted in its original language accompanied by a non-official translation into Spanish. Pre-notification discussions with the Technical Secretariat tend to occur, although any decision regarding the filing, the information to be required from the parties, and a final decision, rests exclusively with the AC. Private parties are not allowed to contact any of the members of the AC, instead communicating with the Technical Secretariat.



	Fees and Responsibility for Filing 


	Pre-merger filings are subject to the payment of an administrative fee to INDECOPI by the requesting party, at the moment of filing.  The fee to be paid will be equal to the lower amount of 0.1% of the total value of the operation, or 50 Taxable Units (approximately, US$56,000.00).  The affidavits of the persons or companies requesting the pre-merger approval will be taken as a reference to determine the fee.

In the case of mergers, joint ventures or joint control takeovers, the notification shall be filed jointly by the companies participating in the transaction. However, in the case of acquisitions made by one entity, the notification shall be filed by such acquiring entity.



	Sanctions and Penalties for Failure of Notifying


	The AC may impose fines in the context of a merger, for an amount of up to 500 Taxable Units (approximately, US$560,000.00) for formal violations of the Peruvian merger control legislation, when the merging parties have: (i) not filed the pre-merger request before carrying out the merger
; (ii) provided fraudulent information in the filing or in response to a request by the AC; or (iii) failed to provide the requested information within the terms established.

Notwithstanding the above, the AC may impose fines for substantive violations of the Peruvian merger control legislation for an amount up to 10% of the sales or gross income of the companies involved in the merger corresponding to the year immediately prior to the decision by the antitrust authority when: (i) no pre-merger request has been filed; (ii) the merger transaction is completed after the filing of the pre-merger request but before obtaining an authorization; (iii) the merger is carried out despite the fact that it has been declared as non-compatible with competition in the electricity market; or (iv) the merger does not comply with the conditions established by the AC.

	FAQs


	· Are all the transactions that involve the Peruvian economy subject to pre-merger control? 

Merger transactions carried out in sectors different from the electricity sector are not subject to pre-merger control.  However, a recent precedent involving the transfer of telecommunications concessions from a mobile operator to a dominant player in the mobile market led the Ministry of Transport and Communications to subject such transfer to compliance with certain conditions based upon competitive considerations which arose in connection with the use of radio-electric spectrum.

· Are the requesting parties entitled to close the transaction prior to the final decision of the competition authority?

When the jurisdictional thresholds for application of merger control are met, the filing of the pre-merger request must precede the completion of the merger transaction. Once filed, the merger shall not be completed or have legal effects vis-à-vis the corresponding authorities or third parties until the final decision has been issued.

· Is there a simplified notification procedure? 
There are no simplified notification procedures.  However, a special procedure applies to acquisitions resulting from privatization processes.

· What are the investigative powers of the competition authority? 

The Technical Secretariat, the AC and the Court are entitled to request from any entity all the information that they consider necessary to conduct their investigation, except for private correspondence, for which a judicial order must be obtained. 
In addition to the above, the Technical Secretariat, the AC or the Court can request to any public agency to issue a report regarding the technical aspects of the services and the markets involved in the operation. Generally, the public agencies involved in pre-merger processes are OSINERGMIN, the regulatory agency in charge of energy and mines matters, and the Ministry of Energy and Mines.

· Are there confidentiality rules to protect sensitive proprietary information?  

Peruvian merger control law establishes that the information submitted during the pre-merger process shall be treated as confidential and may only be used by the AC for the purposes it was requested.  However, the AC guidelines regarding confidential information specify that such treatment will only apply to the pre-merger requests that are filed prior to the closing of the transaction.  Pre-merger procedures in the context of privatization processes are public.  

Notwithstanding the above, if a procedure is not treated as confidential, the parties involved in the merger may expressly request the confidentiality of all or part of the documents filed when they consider that the disclosure of such information may affect its interests, provided that such request is duly supported. In those cases, employees, officials or representatives from the AC will be obliged not to disclose such information and shall be liable for its undue disclosure.

	Process and Tests



	Merger Review Process


	Pre-merger control is comprised of two phases.  The first begins with the filing of the pre-merger notice.  The Technical Secretariat of the AC has a five-day term as from the filing of the notice to determine if the information is complete or if additional information is required.  When the Technical Secretariat verifies that all the required information has not been filed, it will notify the filing parties so that such information is completed within an additional five-day term.  Otherwise, the pre-merger notice shall be deemed not filed.  Upon expiration of this term or after filing the required information, the AC or the Technical Secretariat may request, within the following ten days, additional information as it may deem convenient for the review of the proposed merger. The information shall be filed by the interested parties within a maximum term of ten days.

The second phase begins upon the expiration of such term.  The final decision regarding the pre-merger notice shall be issued by the AC within thirty days following such expiration, taking into consideration the opinion that the Technical Secretariat shall submit within the first twenty days. However, this second phase may be extended by the AC for an additional thirty-day term.  In the event the AC does not issue a decision within the established term, the pre-merger request will be deemed denied, without admitting any further production of evidence.



	
Review Periods


	The decision issued by the AC may be subject to appeal before the Court which shall issue a decision within the following thirty days.



	Substantive Tests for Clearance


	In order to issue a clearance decision, the AC analyses the competitive structure of the relevant markets and the potential anticompetitive effects of the proposed transaction in such markets. Some of the key elements of the AC’s analysis are the following: market concentration; economic agents that participate in the relevant markets; the possibility of selecting suppliers, distributors and clients; existing or potential entry barriers; evolution of supply  and demand; potential new agents in the market and potential integration with other markets.



	The Role of Efficiencies


	The analysis of the AC assesses (i) the competitive structure of the relevant markets involved in the proposed merger (i.e. market concentration; economic agents that participate in such markets; the possibility of selecting suppliers, distributors and clients; existing or potential entry barriers; evolution of supply and demand; potential new agents in the markets; potential integration with other markets); and (ii) the potential anticompetitive effects of the merger in the relevant markets.

To the extent that Peruvian merger control legislation applies exclusively to companies that operate in a regulated industry (i.e. the electricity sector), the enforcement of antitrust laws is aimed at protecting the competitive dynamics that the regulatory framework aims to replicate.

In this sense, issues generally considered by the AC are the following:

(i) Control over the Board of Directors of COES.-  COES is a private entity created by law to determine the dispatch of electricity on the basis of marginal cost.  In past cases, the AC has been concerned with determining the extent to which the integrated entities could exert unilateral or joint control over COES. In these cases, however, the AC approved the mergers but limited the voting powers of such entities within COES.

(ii) Whether integrated companies could behave strategically to detriment of the system.- For example, whether the integrated companies could increase the marginal cost threshold (and, therefore, the spot market price) by deciding to reduce the generation output of the most efficient of the integrated companies in order to allow the least efficient company to effectively dispatch.

(iii) Concerns regarding a transaction that implies the vertical integration of  generation and  distribution companies.- Among others, the AC has identified the following concerns: (a) exclusive dealings between vertically integrated companies; (b) whether the distribution company will be able to purchase energy from the generation company at higher prices and “pass through” the cost to end-users; and (c) whether the companies involved could cross-subsidize one another; specifically, whether the generation company could transfer costs to the distribution company, which as a consequence would be included in the distribution tariff.
(iv) Concerns regarding the free-users electricity market.- The AC has analyzed the following possibilities: (i) whether the companies involved in the merger would be able to increase the median price (average price) in the market of the free-users and, therefore, cause an increase on the regulated tariffs calculated by OSINERGMIN by virtue of the electricity legislation; and (ii) whether the new structure of the relevant market would promote an anticompetitive agreement between its most relevant participants.

(v) The economies of scale that shall result from the merger as well as the investment incentives that the merger shall originate.
In addition to the above, it is important to mention that, despite isolated initiatives that have not prospered, Peruvian competition authorities have been successful in avoiding redistribution objectives and remaining independent from political influence.  



	Ancillary Restraints

(Non-competition agreement, etc)


	Considering the competitive concerns that may arise from each case, the AC is entitled to subject clearance decisions to conditions that it may deem necessary.  For example, the AC subjected the acquisition of Enersis by Spain´s Endesa to the following conditions: (i) at least one of the companies then controlled by Endesa should abstain from voting at COES, the entity in charge of the operation of the National Interconnected System in Peru; and (ii) Edelnor, the distribution company controlled by Endesa, should purchase its energy requirements through public bidding processes.

Although there is no specific merger regulation or applicable case law referring to non-competition clauses in the context of pre-merger filing, antitrust law limits non-competition clauses deemed unreasonable. 


	Regulations and Guidelines



	Implementing Regulations and Resolutions


	•
Supreme Decree No.017-98-ITINCI, Regulations on pre-merger control in the electricity sector. (The English version is available at: http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprudencia/clc/clc-english/SupremeDecreeN017-1998-ITINCI.pdf). 

•
Supreme Decree No.087-2002-EF, Regulations on pre-merger control in the electricity sector. This regulation applies to acquisitions resulting from privatization processes. (The Spanish version is available at: http://www.indecopi.gob.pe/ArchivosPortal/estatico/legislacion/clc/D.S.087-2002-ef.pdf)



	Interpretive Guidelines


	· Guidelines regarding the assessment of market shares (The Spanish version is available at: http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprudencia/clc/lineamientos/LineamientosCalDesarrolloActElecLeyN26876.pdf);

· Guidelines regarding confidential information (The Spanish version is available at: http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprudencia/clc/lineamientos/LineamientosInfConfidencial-CLC.pdf)



	Merger Remedies



	Types of Remedies


	If a merger transaction is carried out violating the Peruvian merger control legislation, the competition authority is entitled to: (i) execute the judicial or administrative actions that would be required to achieve the divesture of the transaction; and (ii) impose fines for an amount of up to: (y) 500 Taxable Units (approximately, US$560,000.00) for formal violations Peruvian merger control legislation; or (z) 10% of the sales or gross income of the companies involved in the merger for substantive violations of said legislation.



	Recent Cases or Illustrative Precedents


	There is applicable case law in which the AC imposed fines to the requesting parties for not filing the pre-merger request prior the closing of the transaction.

However, there is no applicable case law in which the AC considered that a merger transaction implied a substantive violation of the Peruvian merger legislation and, therefore, executed the judicial actions required to achieve the divesture of the merger.



	Appellate Rights and Judicial Review of Regulatory Decisions



	Provisions


	The decisions issued by the AC may be subject to appeal before the Court (Article 29 of the Law).

Decisions issued by the Court, may be subject to appeal before the judiciary (Legislative Decree No.033, Statue of Organization and Functions of INDECOPI, and Law No. 27584, Judicial Review Law.) 



	Process


	If the decision issued by the AC is appealed, the Court shall issue a decision in thirty (30) business days. However, there is no legal term that shall apply if the decision of the Court is appealed before the judiciary.

It must be noted that no decision of the competition authority regarding a pre-merger request has ever been appealed before the judiciary. However, if it were the case, the courts would be entitled to review the substance of the competition authority’s analysis as well as the formal aspects of the administrative procedure. 



	Private Enforcement Actions



	Standing to Challenge a Transaction


	If the pre-merger request is denied or subject to certain conditions, the pre-merger parties could appeal the decision of the AC before the Court.

If a merger transaction has been approved, such approval can only be revoked if (i) the approval was based on fraudulent information filed by one of the merging parties, or (ii) when the merger is subject to certain conditions, the merging parties fail to comply with such conditions.  In those cases, it is considered that the merger transaction has not produced any legal effects vis-à-vis the corresponding authorities or third parties.



	Third Parties Actions and Rights of Appeal


	As a general rule, pre-merger request procedures are confidential and, therefore, third parties are not allowed to intervene. However, a pre-merger procedure may not be treated as confidential if it takes place in the context of a privatization or if the pre-merger request is not filed prior to the closing of the transaction. In those cases, third parties could eventually have access to the investigation file.  In addition, authorities and consumer organizations can participate in pre-merger hearings.    

Third parties may not participate as parties in pre-merger procedures and, therefore, are not entitled to appeal clearance decisions.  



	Current Developments



	Relevant Developments in the Current Year


	Substantive provisions regarding merger control have not been modified in the last years. However, on June, 2008 the Peruvian executive enacted Legislative Decrees No. 1033 and 1034 which supersede the Statute of Organization and Functions of INDECOPI and the Antitrust Law, respectively. Both laws have been intended to align Peru´s competition framework with the commitments under the bilateral free trade agreement entered into with the United States of America at the end of 2005. 

The enactment of Legislative Decree No. 1033 has sought to clarify the powers and responsibilities that each member of INDECOPI has. Specifically, Legislative Decree No. 1034: (i) reduces the number of members of each commission (including the AC) from 6 to 4; and (ii) establishes that the judicial review of INDECOPI’s decisions will only suspend the coercive execution of fines (or any other obligation that may be subject to coercive execution) if the fulfillment of such obligation is ensured by a bank bond.

On the other hand, Legislative Decree No. 1034 replaces Peru’s first competition law which was enacted more than fifteen years ago. In broad terms, the purpose of the new competition law is to clarify the scope of application of antitrust law, enhance predictability, improve procedures, and redefine the structure of fines and penalties currently in place. Regarding pre-merger control, the main innovations brought by Legislative Decree No. 1034 refer to the faculties of the Technical Secretariat. In general terms, the new competition law broadens the investigative powers of the Technical Secretariat; however, it specifies that in order to enter by force into private property or to copy private information, a judicial order must be obtained. 



	Defining Cases in the Current Year


	No merger control decision has been rendered in the past twelve months. 

The last decision of the AC regarding a pre-merger control procedure was issued on November 16, 2006 and it resulted in the approval of the acquisition by Interconexión Eléctrica S.A. E.S.P. of Consorcio Transmantaro S.A. It must be noted that such acquisition implied the concentration in one economic group of the three biggest transmission electricity companies which represent, in terms of proceeds, 78% of the Peruvian transmission electricity market. 



	Proposals under Consideration and Foreseen Amendments


	On December, 2005 a draft antitrust bill was submitted to the Peruvian Congress which proposed to abrogate the Antitrust Law that was in force at that time (which was enacted by Legislative Decree Nº 701 in 1991) and the Merger Control Law.  This draft bill intended to subject to pre-merger control all the acquisitions or mergers that involved companies of any sector that had, jointly, an income of more than 100 000 Taxable Units. However, the aforementioned draft bill received a negative report on the competent Congress Commissions. 

Since then, no proposal to expand the scope of the merger control legislation beyond the electricity sector has been made public. No amendments are foreseen in the immediate future.
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	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or a substitute for analyzing the relevant statutes, case law, regulations and guidelines.  In any case, a local attorney should be consulted.


� 	Pursuant to Resolution SBS No. 445-2000 control shall be understood as the preponderant and continuous influence over the decision-making bodies of a company. Control may be: (i) direct (i.e. when a person holds more than 50% of the right to vote in the shareholders meeting of a company) or; (ii) indirect (i.e. a person has the power to design, remove or veto the majority of the members of the board of directors; holds more than 50% of the right to vote in the board of directors meetings, or can rule the operative and/or financial policies of the company.)





� 	In addition to the above, natural persons that exercise control over an economic group shall be deemed as related to the companies that are part of it.





� 	For example, even though the AC authorized the acquisition of Enersis by Endesa, it imposed a fine to Eléctrica Cabo Blanco S.A., Generalima S.A. and Inverisones Distrilima S.A. (the electricity companies in Peru involved in the aforementioned acquisition) because the pre-merger request was filed after the merger transaction was carried out. 


� 	The law is unclear as to whether the 10% applies to Peruvian or global sales/gross income.
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