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	Portugal



	Merger Review Procedures



	Narrative Description of Merger Review Process


	The merger control procedure in Portugal is governed by Law nr. 18/2003, of 11 June, as amended by Decree Law no. 219/2006, of 2 November, and Decree Law nr. 18/2008, of 29 January. 
Additionally, the Competition Authority approved Regulations regarding the fees payable upon notification of a concentration - Regulation 1/E/2003, of 3 July - as well as the fees due for services provided by the Competition Authority - Regulation no. 47/2004 (including issuing copies of documents in its possession and opinions, etc).

The official concentration notification form was approved by Regulation nr. 2/E/2003, of 3 July, was also issued by the Competition Authority.

The Portuguese Competition Authority (Autoridade da Concorrência) was created in March 2003 and it is the independent entity empowered to assess and decide on merger control procedures in Portugal. 
Portuguese law establishes two alternative thresholds for mandatory notification to the Competition Authority: (i) the concentration creates or reinforces a market share superior to 30% of the national market at stake (or in a substantial part of it); or (ii) the sales of the undertakings involved in the transaction exceeded 150 million euros in Portugal in the previous financial year, so long as the individual sales in this country of at least two of the undertakings concerned exceeded 2 million euros.

If the transaction does not raise competition concerns, the Competition Authority may issue a decision authorizing the transaction within 30 working days after effective notification (initial investigation phase).

The Portuguese Competition Authority shall decide on the proposed concentration within a maximum delay of 90 business days as from the notification date (including both the initial investigation phase and the in-depth investigation phase). It may decide either (i) to authorize the concentration (expressly or impliedly) (ii)  to authorize the concentration and impose conditions and obligations aimed at insuring the fulfillment of the commitments assumed by the notifying party(ies), or (iii) to prohibit it by express decision.
The Competition Authority’s decisions may be appealed to the Lisbon Commercial Court (Tribunal do Comércio de Lisboa).

On the other hand, in case the Competition Authority decides not to approve a concentration, an extraordinary appeal for the clearance of the operation may be submitted to the Minister of Economy within 30 days after the communication of the Competition Authority’s decision. This appeal shall suspend the delay for the court’s appeal of the Authority’s decision.


	Procedural Details Not Included in the ICN Materials, If Any


	Foreign to foreign mergers: The Competition Authority has considered that even if there is no overlap between the parties’ activities, the concentration should be notified in the case there is the acquisition of a market share equal to or exceeding 30% of the national market for a given product or service.
Simplified notification procedure for concentrations: 
The Competition Authority has issued a notice establishing that merger control procedures could be the object of a “simplified decision”. 

Accordingly, particular decisions on proposed concentrations may be rendered within a smaller period of time, in the event that they (i) do not give rise to relevant changes in the competition market structure (in particular if there is a mere transfer of market share), or (ii) regard the establishment of a joint venture which market activity in Portugal will be negligible, or (iii) do not constitute concentrations or do not fulfill any of the notification thresholds.

No simplified decision shall be issued whenever (i) additional information is necessary, (ii) there are third concerned parties or (iii)  in any other circumstance where the hearing of the concerned parties may not be dismissed.
Pre-notification contacts: The Portuguese Competition Authority has issued guidelines on the procedure for pre-notification of merger transactions further to the amendment to Law 18/2003, of 11 June, by Decree-Law nr. 219/2006, of 2 November, enabling undertakings to pre-notify concentrations.

Said guidelines establish the basic principles and the procedure for pre-notification, which allows undertakings to discuss informally and confidentially the legal and procedural aspects of the transaction with the Competition Authority. 

The undertakings intending to present a pre-notification are bound to submit the application at least 15 days prior to the date in which the notification of the transaction would be mandatory (i.e., 7 days after the execution of the agreement).


	Current Legal Developments


	There were no legal developments since the entry into force of Decree Law nr. 18/2008, 29 January, which amended Law nr. 18/2003, of 11 June. 


	Recent Cases or Illustrative Precedents


	These were the decisions cleared in 2008 further to the in-depth investigation phase: (i) Case no. 57/2006 - CATVP / TVtel, decision of 21 November, (ii) Case no. 14/2008 - Sumolis / Compal, decision of 14 August and (iii) Case 78/2007 – CLT / Concessão TGLS, decision of 31 March 2008.
 

	Frequently Asked Questions


	Can the Competition Authority authorize straightforward cases in less than a month?

The Competition Authority has 30 business days to issue its decision (which delay is suspended in case of requests for information by the Authority) and tends to use up the entire review period.
Can the Competition Authority’s deadline to authorize a transaction be extended?

No. The Competition Authority must issue its decision within the maximum delay of 90 business days (in case it initiated an in-depth investigation phase) upon the notification of a concentration in order to avoid its tacit approval. Notwithstanding, this deadline may be suspended in case the Authority requires the notifying undertaking(s) to provide additional information as well as within the hearing of concerned parties. 
The issuance of non-binding reports by sectoral regulators shall not have the effect of suspending the delay for decision by the Competition Authority.


	Substantive Merger Review Law



	Description of Substantive Legal Provisions 


	The concentrations notified to the Competition Authority are reviewed with the objective of assessing their possible effects on competition, while safeguarding the maintenance and development of effective competition in the national market, having regard to the interests of consumers.

Within the above-mentioned assessment, the Competition Authority takes the following criteria into consideration:

(I) The structure of the relevant markets and the competition of other undertakings active in the same market or in related markets;

(II) The market power of the undertakings concerned in the relevant market(s) and their economic and financial power in comparison with their main competitors;

(III) Potential competition and barriers to entry in the market; 

(IV) Available supplies and users;

(V) The undertaking’s access to supply sources and to distribution markets;

(VI) The structure of distribution networks;

(VII) The evolution of demand and supply with regard to the relevant products and services;

(VIII) Existence of special or exclusive rights granted by law or resulting from the products/services provided;

(IX) The control of undertakings concerned over essential infrastructures and competing undertakings’ access to those infrastructures;

(X) Technical and economic progress provided that it is advantageous to consumers and does not undermine competition;

(XI) The concentration’s contribution towards the international competitiveness of the national economy. Accordingly, the Competition Authority does not clear concentrations that create or reinforce a dominant position in the national market or in a substantial part of it and which may raise relevant obstacles to effective competition in the market.
In the case there is an extraordinary appeal to the Minister of Economy (only possible in case the concentration was prohibited by the Competition Authority), the Minister may issue a decision authorizing the concentration if he considers that the transaction’s beneficial effects to the accomplishment of essential interests of national economy outweigh its harmful effects to competition. The Minister’s decision may impose conditions and obligations aiming at diminishing the negative impact of the concentration on competition.
 

	Current Legal Developments


	There were no legal developments since the entry into force of the Decree Law nr. 18/2008, 29 January which amended Law nr. 18/2003, of 11 June.


	Recent Cases or Illustrative Precedents


	Only three transactions were referred to a second-phase investigation in 2008, which were all ultimately approved by the Competition Authority.

	Frequently Asked Questions


	

	Merger Remedies



	Types of Remedies


	The notifying party(ies) may propose to comply with commitments aiming at reducing competition concerns both during initial investigation phase or the in-depth investigation phase of merger proceedings.  
In case the Competition Authority considers that further to the commitments undertaken, the concentration does not create or reinforce a dominant position, it may issue an approval decision while imposing conditions and obligations aimed at insuring the fulfillment of such commitments by the notifying party(ies).


	Recent Cases or Illustrative Precedents


	In 2008, the Competition Authority approved the concentration between Sumolis and Compal, further to the assumption of the commitments (i) to suspend the marketing of some juice labels, (ii) to sell a juice brand as well as the formulas for some juices (iii) to provide juices and nectars’ filling services and (iv) not to require the compliance with the non-competition obligation included in agreements with distributors. 
The acquisition by TV Cabo of TvTel was also one of the concentrations approved further assumption of obligations. TV Cabo accepted (i) to promote the entry of another competitor on the market for Cable TV distribution, (ii) to release space in secondary and tertiary network infrastructures and (iii) to make available a  wholesale satellite television offer. 


	Frequently Asked Questions


	

	Private Enforcement Actions



	Standing to Challenge a Transaction


	Private parties do not have standing to challenge a transaction.

The Lisbon Commercial Court has jurisdiction to rule on appeals regarding the Competition Authority’s administrative decisions. Such appeals have no suspensive effect. Appeals from the Lisbon Commercial Court’s rulings are submitted to the Lisbon Appeal Court and, finally, to the Supreme Court of Justice.
In addition, the Lisbon Commercial Court has jurisdiction as regards the review of the Competition Authority’s decisions on procedures for administrative offences. The Lisbon Commercial Court’s decisions may be appealed to the Lisbon Court of Appeal, which decision is final.



	Third-Party Actions and Rights of Appeal


	Third party rights are limited.  The Competition Authority may require information from third parties as regards aspects concerning the concentration.  If a natural or legal person may be affected by a concentration, that person can request the Authority to be regarded as a concerned party.  A concerned party may obtain access to the relevant documents in the Authority’s file as well as to participate at the hearing of concerned parties.


	Recent Cases or Illustrative Precedents


	In Case 154/04.7 the Lisbon Commercial Court declared the decision issued by the former General Directorate for Commerce and Competition imposing Arriva – Transportes da Margem Sul, S.A. a fine for non-notification of a concentration to be null and void, because insufficient grounds were given. In fact, the Directorate General had not defined the relevant market or the market share that would be created or maintained as a result of the concentration and therefore it was not possible for the court to review the assessment made and decide whether notification of the concentration to the Directorate-General was required.



	Frequently Asked Questions


	

	Statistics



	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions


	In 2008, 71 concentrations were notified to the Competition Authority – compared to 83 concentrations in the previous year. Only three transactions were referred to a second-phase investigation in 2008.

	Useful Web Sites



	Useful Web Sites


	Portuguese Competition Authority’s website:

www.concorrencia.pt 
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	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case. Please consult local attorney to discuss any specific case.











