	RUSSIA



	Merger Review Procedures



	Narrative Description of Merger Review Process


	The Federal Antimonopoly Service (the FAS) is the principal body charged with the review of mergers in Russia.  The rules on notification of mergers to the FAS are to be found in Federal Law No. 135-FZ ‘On the Competition Protection,’ adopted on 26 July 2006 and effective as of 26 October 2006 (the Law).  The Law does not provide a definition of control, but instead lists the types of transaction that may require notification.  The transactions subject to the Law are:

1. The merger or takeover of companies;

2. The acquisition of voting shares of companies if the acquirer acquires more than 25%, 50% or 70% of the voting shares in a company or more than 1/3, 1/2 or 2/3 of the voting shares in a company;

3. The acquisition, use or possession of assets if such assets constitute more than 20% of a company’s assets;

4. The acquisition of the direct or indirect right to determine the business activities of another company or to perform the functions of its management body; and

5. The incorporation of a company if the charter capital is paid for with shares and/or assets of another company and the new company obtains the rights specified in (2) or (3) above with respect to such shares and/or assets.  

Pre-merger filings are required for these transactions where:

1. The aggregate worldwide value of the assets of the acquirer and the target and their respective groups, exceeds RUB 3 billion and simultaneously the aggregate worldwide assets of the target and its group exceeds RUB 150 million; or

2. The aggregate worldwide turnover of the acquirer and the target and their respective groups exceeds RUB 6 billion and simultaneously the aggregate worldwide assets of the target and its group exceeds RUB 150 million; or

3. One of the companies is included on the Russian register of business entities having a share on a certain market in excess of 35%.

Post-merger notification will be required where (i) the worldwide value of the assets of the acquirer and the target and their respective groups or their aggregate worldwide turnover exceeds RUB 200 million and (ii) the aggregate worldwide assets of the target and the company of its group exceed RUB 30 million. 

Where the transaction meets these tests, notification to the FAS is mandatory.  Post-completion notification shall be submitted to the FAS within 45 days following the completion date.  

With regard to pre-merger notification, the FAS shall complete its investigation of the transaction in 30 calendar days starting on the day of the application for consent unless it is decided that further investigation is warranted.  Where further investigation is carried out, the timeframe can be extended by a maximum of an additional two months.  While there is no legislative timetable for the review of post-completion notifications, these are typically completed within 30 days.  Generally there are no available means to expedite the review.  

When a further investigation occurs, the FAS will place information relating to the proposed transaction on its website.  At this stage, interested parties may provide information to the FAS relating to the potential effect of the transaction on competition in the Russian market.

The procedure of submitting pre-merger and post-merger notifications including their form and set of documents required is established by Article 32 of the Law and Decree No. 276 issued in August 1999  All documents must be translated into Russian, signed by the translator and certified by a Russian notary.  All commercial information must be included in the filing.  Documents containing commercial secrets must be marked as such by the filing party.  The FAS shall not disclose information containing commercial, information or other secrets protected by law and received in the exercise of its powers.  

On completion of their review, the FAS may:

1. Grant unconditional clearance where there is no restriction of competition;

2. Grant conditional clearance subject to remedies;

3. Block the transaction where the FAS concludes that (i) the transaction or other action envisaged in the application results in a restriction of competition; or (ii) investigation information submitted to the authorities is considered to be unreliable.  

Appeals of decisions of the FAS may be brought by judicial order within three months of the issue of the decision.  Prescriptions issued by the FAS shall be suspended until the outcome of the challenge which shall usually be handed down within two months of the receipt of the application of the petitioner.  Where foreign parties are involved, this period may be longer.  

Where it is decided to extend the review, the FAS will display information relating to the pre-filing on its website.  In these circumstances, all interested parties are entitled to submit data related to the impact of reported transactions to the FAS.

Administrative liability expires after one year following the offence or following the detection of the offence where there are continuous offences.  The limitation period for civil liability is three years, except for a claim of transaction invalidation which expires after one year.    

	Procedural Details Not Included in the ICN Materials, If Any


	These threshold provisions generally do not apply to financial institutions. According to Article 29 of the Law (that determines characteristics of mergers of financial institutions subject to prior consent by FAS) the threshold values of assets/turnover of the acquiring and target companies are to be determined by the Russian Government and for lending institutions – by the Central Bank, as well. These values may or may not be the same as for non-financial companies and are subject to periodical revisions by above mentioned regulators. 

Article 29 also indicates the threshold values of voting stocks acquired and other characteristics of mergers of financial institutions subject to prior consent by FAS:

“1) the acquisition by a person (group of persons) of voting stocks of a joint-stock company if this person (group of persons) acquires the right to manage more than twenty five percent of the voting stocks provided that prior to this person (group of persons) did not manage the voting stocks of the joint-stock company This requirement shall not apply to the founders of the financial institution during its incorporation;
2) the acquisition by a person (a group of persons) of stocks in the authorized fund of a company of limited liability if this person (a group of persons) gets the right to administer more than one third of stocks in the authorized fund of this particular company on the condition that before the acquisition such person (a group of persons) did not administer stocks of this company or administered less than one third of stocks in the authorized fund of the mentioned company. This requirement is not applied to the promoters of a financial organization during its foundation;
3) acquisition of stocks in the authorized fund of a company of limited liability by a person (a group of persons) administering not less than one third of stocks and not more than fifty percent of stocks in the authorized fund of this company if this person (a group of persons) gets the right to administer more than fifty percent of the mentioned stocks; 
4) acquisition of voting stocks of a joint stock company by a person (a group of persons) administering not less than twenty five percent and not more than fifty percent of voting stocks of a joint stock company if this person (a group of persons) gets the right to administer more than fifty percent of such voting stocks;
5) acquisition of shares in the authorized fund of a company of limited liability by a person (a group of persons) administering not less than fifty percent and more than two thirds of stocks in the authorized fund of this company if this person (a group of persons) gets the right to administer more than two thirds of the mentioned stocks;
6) acquisition of voting stocks of a joint stock company by a person (a group of persons) administering not less than fifty percent and not more than seventy five percent of voting stocks of a joint stock company if this person (a group of persons) gets the right to administer more than seventy five percent of such voting stocks;
7) acquisition by a person (a group of persons) in the result of one or several transaction of assets of a financial organization, the amount of which exceeds the amount established by the RF government;
8) acquisition by a person (a group of persons) in the result of one or several transactions, including transactions based on agreement on trust management, joint activity or agency contract, of rights enabling to determine the terms of conducting business activity or exercise the functions of its executive body.”

These provisions do not apply to mergers meeting the requirements of Article 31 of the Law. The exemption from prior consent rule is granted to the merging companies if they belong to the same “group of persons,” e.g. they are parts of the same holding company and they provide evidence of their affiliation with this group to FAS in accordance with the procedure established by Article 31. (See Article 9 of the Law for the definition of the “group of persons.”)


The procedure of submitting pre-merger and post-merger notifications is provided for by Article 32 of the Law with exceptions for mergers within “group of persons” meeting above meeting conditions stipulated for by Article 31.

	Current Legal Developments


	On June 28, 2008, the Russian Government increased the threshold value of combined assets of financial institutions participating in the merger subject to prior FAS consent from RUB 10 to 14 billion. The threshold total value of assets of a financial institution for notification of transactions with its stocks and rights was increased from RUB 3 to 4 billion.

	Recent Cases or Illustrative Precedents


	In the oil sector, on November 10, 2008, the FAS unconditionally cleared the application of Jarpeno Ltd. for acquiring controlling stake of Imperial Energy, Imperial Trans Service, Aliansnetegas, Rus Imperial Group, Stratum, Nord Imperial, Imperial Energy Tomsk Gaz, Sibinterneft, Imperial Frak Service.  The clearing decree was issued in accordance with Articles 28 and 33 of the Law.

	Frequently Asked Questions


	A foreign-to-foreign agreement is subject to the Law where (i) the agreement is made in relation to fixed or intangible assets located in Russia or (ii) in relation to voting shares in or control/management rights with respect to Russian companies and (iii) the agreement impedes or may impede competition in the Russian Federation.  

Pre-merger filings may be made by any of the parties involved in the transaction.  Regarding post-completion transactions, the obligation to file rests with (i) the acquirer of the shares, rights or assets or (ii) the company created as a result of the incorporation or reorganization or (iii) the absorbing company.  While pre-merger filings are subject to a filing fee, no such fee applies with regard to post-completion filings.  

Where a merger requiring notification is not filed as required, the parties risk both administrative and civil liability.  

	Substantive Merger Review Law



	Description of Substantive Legal Provisions 


	A merger must be prohibited or made conditional by the FAS if it leads to the creation or strengthening of a dominant position in the relevant Russian market sector or otherwise limits competition in the Russian market.  

	Current Legal Developments


	

	Recent Cases or Illustrative Precedents


	In the electricity sector, on November 5, 2008 the FAS rejected UNITRADE’s acquisition of 25% + 1 voting shares of Baskirenergo on behalf of KES-Holding.  The latter directly controls two power plants in the basin of Volga river. Recently FAS cleared KES-Holding’s acquisition  of another two power plants on the condition that it sells-off power production capacities of not less than 741 MWt.  If the proposed acquisition had been cleared, the total capacity of KES-Holding in the relevant market would have exceeded 30%.  Additionally, the FAS found that acquisition of control over major power plants in the region could have led to substantial detriment to competition in the relevant market. Therefore, the FAS rejected the application based on Section 5 of Article 33 of the Law.

	Frequently Asked Questions


	

	Merger Remedies



	Types of Remedies


	The Law provides for a Possibility of conditional clearing of a merger by means of imposition behavioral or/and structural obligations on merging parties intended to protect competition in the relevant market. Behavioral conditions can include but are not limited to undertaking voluntary or mandatory measures like obligations to maintain after merger prices at a level agreed upon with the FAS, provide access to essential facilities to competitors, etc. Structural measures provide for structural separation of a part of business from the entity resulting from the merger like that described in the example below.  

	Recent Cases or Illustrative Precedents


	On August 10, 2008, the FAS cleared an acquisition 100% of stocks of Yenesseisk Power Plan and Kuzbassenergo by SUEC.  In the course of the analysis of the merger application, the FAS established that the proposed transaction would result in a decrease in the number of suppliers in the wholesale electricity market in Siberia and increase the dominance of Kuzbassenergo. The FAS conditioned clearing of the merger by mandatory imposition of both behavioral and structural remedies. The behavioral remedies provided for maintaining a certain price cap for a volume of electricity to be sold by Yenisseisk power plant and Kuzbassenergo. The structural remedies provided for selling off electric power production capacity of not less than 267 MWt. The behavioral conditions are effective for 5 years unless the merging parties fulfill the structural conditions in this period.

	Frequently Asked Questions


	

	Private Enforcement Actions



	Standing to Challenge a Transaction


	It is not possible for a private party in Russia to challenge a merger transaction approved by FAS. Although, theoretically such a party could file a petition to a court alleging FAS inaction or inaction by a government body resulted in restraint of competition, but no such petitions have taken place so far in practice.



	Third-Party Actions and Rights of Appeal


	In case a merger application is rejected by FAS, the merging parties can challenge the FAS decision in court.

	Recent Cases or Illustrative Precedents

	On July 3, 2008, the Arbitration Court of Moscow upheld the decision of FAS to reject the application by UTair to acquire 49% of the stock of “Airport Roshino” open joint stock company. UTair had challenged the FAS decision it had issued on January 28, 2008. While considering the UTair application, FAS established that Airport Roshino (i) was the only company providing 1st and 2nd class flights in the Tumen region, (ii) had a status of the airport of federal significance, and (iii) was eligible for servicing 10 types of aircrafts: Tupolev 154, Tupolev 134, Ilushin 76, Antonov 12, Antonov 24, Antonov 26, Yalovlev 40 and 42, Iliushin 18 and 86, L-410 and Boening 737 as well as all types of helicopters. FAS also established the actual absence of other competing airports in the Tumen region that could provide similar services. Meanwhile, the UTair share in all the flights to and from Roshino exceeds 60%. FAS decided that if it approved the acquisition, Utair would be able to restrict competition in the market of air flights to and from Roshino by setting discriminatory conditions of access to essential facilitates and services for existing competitors and preventing new entry in the market.

	Frequently Asked Questions

	

	Statistics


	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions


	In 2007, the FAS carried out 21,952 control and supervision actions, including consideration of 6,097 pre-merger notifications and 15,117 post-merger notifications. 

With regard to creation and reorganization of commercial organization, the FAS considered 528 pre-merger notifications and 97 post-merger notifications.  Of these, 3 were rejected and 5 were satisfied on fulfillment of certain conditions aimed at ensuring of competition.


With regard to transactions with stock (shares), property of commercial organizations, rights in respect of commercial organizations the FAS considered 5,025 pre-merger notifications and 431 post-merger notifications. Of these, 75 notifications were rejected and 344 were satisfied with issuance of instruction on committing actions aimed at ensuring of competition.


With regard to transactions with stock (shares), assets of financial organizations and rights in respect of financial organizations the FAS considered 396 pre-merger notifications (9 rejected and 4 were satisfied with issuance of instructions) and 101 post-merger notifications. 


With regard to agreement of financial organizations, the FAS considered 12,536 notifications.  Of these, 99 were rejected and 34 were satisfied with issuance of instructions.



	Useful Web Sites



	Useful Web Sites


	
http://www.fas.gov.ru/english/
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	Jurisdiction Reporter


	Ronan Flanagan, US Federal Trade Commission

Vladimir Kachalin, Federal Antimonopoly Service



	Regional Supervisor


	Ethan Litwin

Howrey LLP



	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case.  Please consult local attorney to discuss any specific case.
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