	SINGAPORE


	Merger Review Procedures 


	Narrative Description of Merger Review Process

	Singapore’s Competition Act was implemented in phases:
· Phase 1: On 1 January 2005, only the provisions establishing the Commission came into force.
· Phase 2: On 1 January 2006, the provisions on anti-competitive agreements, decisions and practices; abuse of dominance; enforcement; appeal processes; and other miscellaneous areas came into force.
· Phase 3: The remaining provisions pertaining to mergers and acquisitions came into force on 1 July 2007. 

In Singapore, it is not mandatory for merger parties to notify the Competition Commission of Singapore (“CCS”) of their anticipated merger or completed merger, including mergers, acquisitions and joint ventures resulting in a change of control ("merger situation"), but merger parties are encouraged to notify the CCS of such merger situations if they have serious concerns as to whether the anticipated merger or merger has resulted or may be expected to result in a substantial lessening of competition.  However,  as the record in the public register of notified mergers shows, there are still instances where parties consider it desirable to seek CCS's approval before they proceed with their merger. Further, filing a notification with the CCS for a proposed merger in no way gives rise to any presumption that the merger is anti-competitive.
To make an Application for Phase 1 review, merger parties must submit a complete Form M1. It is important that Form M1 is properly completed (i.e. it contains all the information required by the CCS, meets all the filing requirements and the relevant fee is paid), as the indicative 30 day timeframe does not commence until the CCS receives a complete Application. 

If the CCS is unable to conclude at the end of the Phase 1 review whether the merger situation raises competition concerns, it will proceed to take the merger review to Phase 2. The Phase 2 review entails a more extensive examination of the merger situation, whereby parties submit the prescribed Form M2 to the CCS. While the principles of substantive assessment are the same as that for Phase 1 review, the CCS has indicated that the Phase 2 review would require more detailed information regarding the merger parties and the markets in question.  As the Phase 2 review is usually more complex, the CCS has stated that it would require a timeframe of at least 120 working days to complete the Phase 2 review.  In exceptional cases, the CCS may extend the Phase 2 review period even further.


	Procedural Details Not Included in the ICN Materials, If Any


	N.A.

In July 2007, after the ICN template was prepared, Singapore’s merger provisions have come into force.  

	Current Legal Developments


	N.A.



	Recent Cases or Illustrative Precedents


	Notifying Date

Notified Mergers or Anticipated Mergers

Status
1. 1 September 2008

Partially completed acquisition by Computer Systems Holdings Pte Ltd of Singapore Computer Systems Ltd 

Cleared on 30  September 2008  

2. 2 September 2008

Proposed acquisition by W.C. Heraeus GmbH (through Heraeus Materials Singapore Pte Ltd) of the bonding wire business of Kulicke and Soffa Industries, Inc. 
Cleared on 26 September 2008

3. 15 August 2008

Proposed Merger between Manitowoc Company, Inc, (through its wholly-owned subsidiary, MTW County Ltd) & Enodis Plc.
Cleared on 29 September 2008

4. 30 May 2008

Proposed Merger between Air Liquide Electronics U.S. LP and Chemical Management Division of Edwards Vacuum Inc.

Cleared on 8 July 2008

5. 23 May 2008

Proposed Merger between Wacker Chemie AG, Wacker Polymer Systems GmbH & Co. KG and Air Products Polymers Holdings, L.P. (n.k.a. Wacker Polymers Holdings, L.P.)
Cleared on 2 July 2008
6. 21 February 2008
Proposed Merger between Chartered Semiconductor Manufacturing Ltd and Hitachi Semiconductor Singapore Pte Ltd

Cleared on 28 March 2008
7. 30 October 2007

Proposed Merger between Dubai Drydocks World LLC and Labroy Marine Ltd
Cleared on 6 December 2007
8. 8 October 2007

Proposed Merger between Thomson Corporation and Reuters Group PLC*  
Cleared on 23 May 2008
9. 28 September 2007

Proposed Merger between Kraft Foods Global, Inc. and Groupe Danone S.A.
Cleared on 12 November 2007

10. 4 September 2007

Proposed Merger between Flextronics International Ltd and Solectron Corporation 
Cleared on 2 October 2007

11. 29 August 2007

Joint Venture between Intel Coporation, STMicroelectronics N.V., and Francisco Partners LLP
Cleared on 2 October 2007  
*The notification for the proposed merger between Thomson Corporation and Reuters Group PLC underwent a phase 2 review because at the conclusion of the 30 working-day indicative timeframe, the CCS was unable to conclude, based on the information before it, that the proposed merger did not raise competition concerns.  Ultimately, the transaction was cleared.


	Frequently Asked Questions


	Does the CCS use any market share thresholds for considering that a merger raises possible concerns?


The CCS has identified the following market shares of a proposed merger as possibly raising competition concerns: 

- the merged entity will have a market share of 40% or more; or 

- the merged entity will have a market share of between 20% and 40%, and the post-merger combined market share of the top three undertakings in the market is 70% or more.



	Substantive Merger Review Law

	Description of Substantive Legal Provisions 

	Under Section 54 of the Competition Act, mergers that have resulted, or may be expected to result, in a substantial lessening of competition within any market in Singapore for goods or services are prohibited. This prohibition does not apply to mergers specified in the Fourth Schedule of the Competition Act. 
The Fourth Schedule sets out the following exceptions:

1.  The section 54 prohibition shall not apply to any merger — 

(a)  approved by any Minister or regulatory authority (other than the CCS) pursuant to any requirement for such approval imposed by any written law; 

(b)  approved by the Monetary Authority of Singapore pursuant to any requirement for such approval imposed under any written law; or 

(c)  under the jurisdiction of any regulatory authority (other than the CCS) under any written law relating to competition, or code of practice relating to competition issued under any written law. 

2.  The section 54 prohibition shall not apply to any merger involving any undertaking relating to any specified activity as defined in paragraph 6 (2) of the Third Schedule. These specified activities include:

- the supply of ordinary letter and postcard services by a person licensed and regulated under the Postal Services Act; 

- the supply of piped potable water; 

- the supply of wastewater management services, including the collection, treatment and disposal of wastewater; 

- the supply of scheduled bus services by any person licensed and regulated under the Public Transport Council Act; 

- the supply of rail services by any person licensed and regulated under the Rapid Transit Systems Act; and 

- cargo terminal operations carried out by a person licensed and regulated under the Maritime and Port Authority of Singapore Act. 

3.  The section 54 prohibition shall not apply to any merger if the economic efficiencies arising or that may arise from the merger outweigh the adverse effects due to the substantial lessening of competition in the relevant market in Singapore. 

Under Sections 57 and 58 of the Competition Act, parties involved in a merger situation can make requests to the CCS to consider whether an anticipated merger (Section 57), if carried into effect, or a completed merger (Section 58), may infringe the Section 54 prohibition.


	Current Legal Developments


	NA

	Recent Cases or Illustrative Precedents


	See above "Recent Cases".  Since the time that Singapore’s Competition Act came into force,  no merger notification has been rejected.



	Frequently Asked Questions


	

	Merger Remedies



	Types of Remedies


	Under Section 69 of the Competition Act, where the CCS issues an unfavorable decision, it may give such person as it thinks appropriate such directions as it considers appropriate to bring the infringing merger situation to an end and, where necessary, require that person to take action to remedy, mitigate or eliminate any adverse effects thereof and to prevent the recurrence of such merger situation. Such directions may include:
- prohibiting an anticipated merger from being carried into effect or requiring a merger to be dissolved or modified in such manner as the CCS may direct; 

- requiring the merger parties to enter into such legally-enforceable agreements as may be specified by the CCS to prevent or lessen the anti-competitive effects which have arisen; 

- requiring the merger parties to dispose of such operations, assets or shares of such undertaking in such manner as may be specified by the CCS; and 

- providing a performance bond, guarantee or other form of security on such terms and conditions as the CCS may determine. 

Financial penalties may however only be imposed if the CCS is satisfied that the infringement in question has been committed intentionally or negligently.

No financial penalty for infringement of the Section 54 may exceed 10% of the turnover of the business of the undertaking in Singapore for each year of infringement, up to a maximum of 3 years.

Where the CCS is satisfied that the infringement has been committed intentionally or negligently, it may also impose a financial penalty in respect of the infringement.



	Recent Cases or Illustrative Precedents


	
No mergers have been found to infringe Section 54 of the Competition Act in Singapore to date. 

	Frequently Asked Questions


	Q. Can the CCS impose remedies directly or do these have to be imposed by the Court?

A. Yes, the CCS can issue directions and impose financial penalties directly.

	Private Enforcement Actions



	Standing to Challenge a Transaction


	Private parties may complain to the CCS about the potential effects of a  proposed transaction, but independently they do not have standing to challenge a transaction. 

	Third-Party Actions and Rights of Appeal


	Third parties who have suffered any loss or damage directly as a result of an infringement of Section 54 have a right of action for relief in civil proceedings in a court against any undertaking which is a party to the infringement. However, such action can only be brought after the CCS has issued the decision that the Section 54 prohibition has been infringed. Should the CCS decision be appealed against, such a 3rd party's action will then have to rely on the decision of the Competition Appeal Board, the decision of the High Court or the decision of the Court of Appeal, as the case may be. 
There is a 2 year limit for the taking of such private actions, from the time that the CCS made the decision or from the determination of the appeal, whichever is later. 

In determining a claim under this section, the court shall accept as final and conclusive the CCS decision or the relevant appeal decision (as the case may be), which establishes that the Section 54 prohibition question has been infringed.  



	Recent Cases or Illustrative Precedents


	No mergers have been found to infringe the Act to date [11 Nov 2008]
Accordingly, no private actions have been taken against anti-competitive merger situations to date.



	Frequently Asked Questions


	See above.


	Statistics


	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions


	Of the 11 transactions reviewed to date, only 1 has been subject to a phase 2 review; none have been rejected. 

	Useful Web Sites


	Useful Web Sites


	www.ccs.gov.sg
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	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case.  Please consult local attorney to discuss any specific case.
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