	SPAIN


	Merger Review Procedures


	Narrative Description of Merger Review Process

	Merger control procedure in Spain has been governed by the new Antitrust Law (Ley de Defensa de la Competencia 15/2007, of 3 July, ‘the LDC’), which replaced Ley de Defensa de la Competencia 16/1989 of 17 July. Royal Decree 261/2008, of 22 February implemented the LDC, also in relation to merger control matters.

The Spanish competition authority is the National Competition Commission (Comisión Nacional de Competencia, ‘the CNC’). The CNC is composed of two parts, one investigative – the Investigation Directorate (Dirección de Investigación, ‘the DI’), headed by a Director - and the other decision-making – the Board (Consejo), chaired by the CNC President. Both are supervised and coordinated by the President of the CNC.

The LDC provides two sets of alternative thresholds for mandatory merger notification, based on turnover and market shares. A transaction must be notified to the CNC where: (i) a share of 30% of the national market, or of a defined geographical market within it, for a given product or service is acquired or increased as a result of the transaction; or (ii) the aggregate turnover in Spain of the companies involved in the transaction exceeded Euro 240 million during the last financial year and the turnover in Spain of at least two of the parties exceeded Euro 60 million.  Notwithstanding the foregoing, any transaction that must be notified under the ECMR to the European Commission is exempt from these notification requirements.

If the transaction does not raise competition concerns, the Board may issue a decision authorizing the transaction within one month from notification (first phase).

The second phase lasts an additional two months. After a two-month period, the Board may (i) authorize the concentration (expressly or impliedly), (ii) authorize it subject to commitments, or (iii) prohibit it by express decision. 
In the case of a prohibition or second-phase approval subject to commitments, the Ministry of Economic and Fiscal Affairs has fifteen days to refer the concentration to the Council of Ministers. If referred, the Council of Ministers has one month to adopt its final ruling. If neither the Ministry nor the Government reaches a decision within these respective time periods, the Board’s decision becomes final.


	Procedural Details Not Included in the ICN Materials, If Any


	Foreign-to-Foreign Transaction. Even if there is no overlap between the parties’ activities, the concentration should be notified if a market share exceeding the threshold is acquired through the activities of the target company. Foreign-to-foreign mergers may therefore also be subject to compulsory notification if the acquiring company has no activities in Spain and acquires a business with a Spanish market share above 30%.

Possibility of a Consultation Request. The CNC may be consulted for its opinion on whether a transaction exceeds the thresholds for mandatory filing, or whether a concentration within the meaning of the LDC exists. The consultation request, which is free of charge, should provide a description of the concentration and the parties involved. The LDC does not stipulate a time period within which the CNC will have to decide on a consultation request; in the past, a consultation could take between two and four weeks.  

Simplified notification procedure for concentrations. With respect to merger control, the Regulation includes two model notification forms in its annexes, one "full" and the other "short". The new full notification form requests more information than its predecessor, being closer to the European Commission's "Form CO" used for concentrations with a Community dimension. The short form relieves the parties of the need to submit a substantial amount of information, thus simplifying considerably the notification process for operations that do not contain elements capable of affecting competition.
The short form notification may be used, for example, where: (i) the parties to the concentration do not operate in the same geographic and product market, or in related upstream, downstream or neighboring markets; or (ii) when the parties to the concentration do not have a joint market share of more than 15% in the same product or service market on Spanish territory or in a defined geographic market within that territory. Unlike the European Commission, whose authorization decision in a simplified procedure is limited to a very brief description of the parties, the CNC continues to publish assessments of cases filed on the short form. This is one of the reasons why, in practice, the CNC usually asks the parties for additional information throughout the process (exceeding sometimes what the short form requires). The fact that a report will be issued also requires the parties to submit a request for confidentiality in the same way as in the context of the ordinary notification procedure. In situations where the requirements for a short form are met, the CNC may still request that the parties file a full form if this is necessary to assess the competitive impact of the transaction. In this case, the waiting period will start anew from the submission of the full form. 
Pre-notification contacts: As in EU filings, parties are expected to engage in pre-notification contacts with the CNC. In practice, this pre-notification phase may take five to 10 days depending on the complexity of the case and has often proved to be beneficial for the parties, allowing them to clarify issues before the actual filing. If the formal conditions for a short form are not met, the CNC may waive the obligation for the parties to provide certain information that is requested in the ordinary notification form. 



	Current Legal Developments


	There has not been any legal development since the entry into force of the LDC and the adoption of the Royal Decree 261/2008, of 22 February.



	Recent Cases or Illustrative Precedents


	The Case C/0022/07 Repsol/BP constitutes the first concentration cleared in second-phase since the new LDC came into force. Although the Directorate of Investigation proposed the authorization of the transaction in first phase, the Board of the CNC unusually decided to initiate the second stage of the procedure. The transaction was ultimately approved without conditions.



	Frequently Asked Questions


	Can the CNC authorize straightforward cases in less than a month? 
Under the preceding Antitrust Law, the Spanish authorities were expected to use up the entire review period of one month in first-phase even in cases which did not give rise to competition problems. Now it seems that the CNC tries to adopt decisions in less than a month in very straightforward cases.

Can the CNC’s deadline to authorize a transaction be extended?
The CNC has recently made use of its extended powers to suspend the maximum time periods to resolve merger cases. Under the Spanish Antitrust Law, the maximum periods for resolving a case may be suspended, inter alia, "when third parties or other public entities must be requested to disclose documents and other matters needed to decide the case." In the first phase, the CNC now carries out at times market tests involving the parties' customers, suppliers or customers. Third parties have 10 days within which to respond, but there are frequently delays. As a result, time periods have been suspended in a certain number of cases.  Therefore, the first phase of review can last more than one month if the authorities decide to undertake a market test. By the same token, the mandatory involvement of sectoral regulators may also result in delays even in those cases which, in principle, would not give rise to competition problems. Under the Antitrust Law, the CNC must request the sectoral regulators to issue a non-binding report where the parties to the merger operate in a regulated sector. This may result in a suspension of up to three months. Since the notion of sectoral regulators is not defined, the application of this provision continues to create confusion. So far, however, the approval process in first-phase has not been delayed due to the intervention of sectoral regulators.


	Substantive Merger Review Law


	Description of Substantive Legal Provisions 

	The assessment of the CNC will be based on whether a proposed transaction represents or not an obstacle to the maintenance of effective competition in whole or part of the national market. The LDC provides some criteria that the CNC may take into account when adopts its decision such as the structure of the relevant market, the market position and strength of the parties involved, the real and potential level of competition in the national territory, suppliers' and consumers' alternative choices, the existence of barriers to entry, the evolution of supply and demand in the concerned market and their negotiation power, and the economical efficiencies of the operation proposed.
In the event that the case is referred to the Council of Ministers (which is only possible in the case of a prohibition or second-phase approval subject to commitments), it may adopt an express final decision (i) confirming the Board’s decision prohibiting the concentration, or (ii) authorizing the concentration, with or without conditions. The latter should be based on an open set of public-interest criteria (different from competition-related criteria). These would include the following:

· defence and national security;
· protection of public health or security;

· free movement of goods and services within the national territory;
· environmental protection;

· promotion of research and technological development.


	Current Legal Developments


	Since the entry into force of the Royal Decree which implements the LDC, there has not been any legal development.

	Recent Cases or Illustrative Precedents


	In 2008, only four of the transactions notified were referred to a second phase in-depth investigation; two of which are still pending and the rest were subsequently abandoned. 


	Frequently Asked Questions


	

	Merger Remedies



	Types of Remedies


	Since the entry into force of the new LDC, the parties may submit commitments both during first- and second-phase merger proceedings. This brings Spanish legislation into line with the EC Merger Control Regulation, as it allows parties to propose commitments capable of removing competition concerns both in the context of first-phase and second-phase proceedings. 
The proposal of commitments by the merging parties will lead to clearance deadlines being extended (by ten and fifteen days in the first and second phase, respectively) and may be market-tested with third parties in order to ensure that the remedies proposed dispel the competition concerns raised by the authorities
Similar to the European Commission, the CNC is expected to prefer structural remedies over non-structural, i.e. behavioral, remedies. 



	Recent Cases or Illustrative Precedents


	Since the new LDC came into force, there has been only one decision on the subject of remedies. In the C/0001/07 Dia/ Plus case (a concentration in the market of retail sale of daily consumer goods), the transaction was cleared in first phase subject to commitments of renouncing the opening of a new establishment and divesting a certain number of other establishments. 


	Frequently Asked Questions


	

	Private Enforcement Actions



	Standing to Challenge a Transaction


	Decisions of the Board may be challenged by interested parties, in the first instance, before the Audiencia Nacional (court with national jurisdiction), and in the second instance, before the Spanish Supreme Court.

Ruling of the Council of Ministers may be challenged by interested parties directly before the Supreme Court.
In both cases, interested parties are any natural or legal person with a legitimate right or interest, which may thus not only include the notifying parties but competitors, suppliers and customers. 

	Third-Party Actions and Rights of Appeal


	During the first stage of a merger review, the DI may require information from competitors, suppliers and clients of the parties involved in the transaction, but third parties will not be considered interested parties in the proceedings. This is distinct from second-phase proceedings where natural or legal persons who could be affected may request that they be considered interested parties, which enables them to have access to the relevant documents in the file. 
Moreover, if commitments are proposed at any phase, the CNC may consult third parties for their assessment.



	Recent Cases or Illustrative Precedents


	So far, there has been no judicial challenge of a merger control decision under the new Law 15/2007. Under the preceding Antitrust Law (where the Council of Ministers was competent to adopt decisions in all cases that required a second-phase in depth analysis), the Supreme Court had totally or partially annulled the ruling of the Council of Ministers in four occasions (Cases Unión Radio, Salcai, Prosegur and Azúcar).  Salcai and Prosegur involved appeals by the merging parties, while Unión Radio and Azúcar were appealed by third parties.

	Frequently Asked Questions


	

	Statistics


	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions


	As of November 11, 2008, 75 transactions - compared to 87 transactions in the same period last year - have been notified to the antitrust authorities under the new Law 15/2007. Only four of those transactions were referred to a second-phase investigation.

	Useful Web Sites


	Useful Web Sites


	Spanish Competition Authority website: 

http://www.cncompetencia.es
Spanish Association for Competition Law

http://www.aedc.es
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	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case.  Please consult local attorney to discuss any specific case.
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