	SOUTH AFRICA

	Merger Review Procedures

	Narrative Description of Merger Review Process
	The South African Competition Commission (“CC”) is responsible for investigating mergers. Mergers are categorized into small, intermediate and large mergers. Only if the merger has an effect in South Africa, and the annual turnover or combined assets of the acquiring firm is more than R200 million and the target firm is more than R30 million, will the parties have to seek approval from the competition authorities. Small mergers do not have to be notified but can be done so voluntarily. The CC has 20 business days to investigate an intermediate merger and make the final decision, and it has 40 business days to investigate a large merger, and thereafter make a recommendation to the Competition Tribunal, who makes the final decision on large mergers.  

	Current Legal Developments
	The South African Competition Act is currently undergoing new developments. An Amendment Bill has been issued, and hearings are currently taking place in parliament.  In February 2008, the Commission recommended to the Minister of Trade and Industry that the merger thresholds for intermediate and large mergers be increased.

	Recent Cases or Illustrative Precedents
	In mergers where the Tribunal approves the merger subject to divestiture conditions, the Commission’s failure to follow procedures leading to the rejection of the merging parties’ proposed purchaser of the divested businesses does not raise competition issues but rather constitutional issues and will therefore be reviewed by the Competition Appeal Court and not the Tribunal under laws governing administrative actions.  
On September 23, 2008, the Competition Appeal Court of South Africa issued a judgment on an application by Mercanto Investments (Proprietary) Limited and Johnnic Holdings Limited related to their large merger (CT Case No. 78/LM/Aug. 05) challenging the Commission’s rejection of their proposed purchaser of certain business units that had been made a condition of the approval of the merger by the Tribunal.  Johnnic and Competition Commission, 69/CAC/Mar07.   The Commission argued that the Court did not have jurisdiction to hear the application because the Tribunal, and not the Court, had jurisdiction to review a decision by the Commission under Section 27 of the Competition Act.   To the contrary, the parties argued that the Commission’s decision was an administrative act and therefore subject to review by the Court under section 62 of the Promotion of Administrative Justice Act (“PAJA”).  The Court agreed with the parties and found that the Commission’s failure to render its decision in accordance with the procedural requirements of the Competition Act violated the administrative procedural rights of the parties.
The Court found that it had jurisdiction over the Commission’s decision and that the Commission’s decision should be set aside on the basis that: 1) the decision was not in fact taken by the Commission, but rather by the executive committee of the Commission, which was not authorized to render a decision and made the decision in violation of the Competition Act; 2) the decision was procedurally unfair where it denied the parties an opportunity for a hearing to address the Commission’s concerns about the proposed purchaser before rejecting the proposal; 3) the decision was irrational under PAJA to the extent the Commission erred as a matter of law in rejecting the proposed purchaser on the grounds that the property associated with the divested business units could not be subdivided and sold by the merging parties; and 4) the decision was based in part on extrinsic evidence considered by the Commission from the Tribunal hearing on the merits of the merger when the Tribunal’s order was unambiguous as to the Commission’s role in approving a purchaser for divestiture.

	SUBSTANTIVE MERGER REVIEW LAW

	Description of Substantive Legal Provisions 
	Chapter 3 of the Competition Act governs mergers.  When evaluating a merger, the Commission/Tribunal will first consider whether the merger is likely to substantially prevent or lessen competition by considering the following factors:
•
The level of actual and potential import competition in the market;
•
The level and trends of concentration and the history of collusion in the market;
•
The degree of countervailing power in the market;
•
The dynamic characteristics of the market including growth, innovation and product differentiation;

•
The nature and extent of vertical integration in the market;

•
Whether the business or part of the business of a party to the merger or proposed merger has failed or likely to fail; and
•
Whether the merger will result in the removal of an effective competitor.
If the Commission/Tribunal finds that the merger is likely to substantially prevent or lessen competition, it may still find the merger to be justifiable based on efficiency, technological or other pro-competitive gains.
In addition, the Commission/Tribunal will also consider the effect the merger will have on public interest, specifically, the effect on:
•
a particular industrial sector or region;
•
employment;
•
the ability for small  and black business to become competitive;
•
the ability for national industries to compete internationally.
For example, a merger which is pro-competitive can be prohibited or approved with conditions if there are massive job losses.


	Current Legal Developments
	

	Recent Cases or Illustrative Precedents
	An example of where the public interest issue was influential was in the Harmony Gold Mining Company Ltd (“Harmony”) and the Goldfields Ltd (“Goldfields”) (case no. 93/LM/Nov04).  Harmony applied for a hostile takeover bid for Goldfields, which vigorously opposed the bid.  Goldfields argued that the merger was anti-competitive. The Tribunal found that the transaction would not substantially prevent or lessen competition. Regarding the question of public interest, Goldfields argued that, because the Act talks of whether a merger “can or cannot be justified on substantial public interest grounds …”, that even if a merger raises no competition problems and no negative public interest issues, it must still be prohibited if there is no evidence that it can be justified on public interest grounds. The Tribunal found that such an approach “would render a good measure of the mergers which come before us daily, susceptible to prohibition” (at paragraph 35). The Tribunal concluded that the words were relevant when a merger involved public interest factors which could lead to opposing conclusions. For example, if in examining public interest concerns the Tribunal found that it might lead to employment losses, but could lead to the creation of a national champion, they would then have to weigh-up those opposing public interest issues in order to come to a net conclusion on public interest. Goldfields argued strenuously that the transaction would impact negatively on public interest both in relation to the effect of the merger on the gold mining sector, and also in relation to employment. The Tribunal was far from convinced with the argument in relation to the effect of the merger on the sector. Insofar as employment was concerned, the Tribunal merely imposed a condition regarding the number of retrenchments, and therefore approved the merger.

In another large merger, the Tribunal prohibited the merger between Telkom South Africa and Business Connexions (case no. 51/LM/Jun06).  The Tribunal found that the merger would substantially prevent and lessen competition for a number of reasons, including the fact that the merger would result in the removal of an effective competitor (BCX) from the Managed Network Ser-vices market.  The Tribunal held that “In our view this transaction is not an attempt by Telkom to plug some revenue losses or find alternative revenue streams in the face of competition and convergence.”  The Tribunal continued, “Rather it is an attempt by an erstwhile monopolist to thwart the beneficial impact of de-regulation in the form of greater economies of scale and scope for rival MNS providers and lower costs for customers.  It is also an attempt by an erstwhile monopolist to stifle innovation in order to maintain it’s hitherto monopoly margins in infrastructure and voice services.”


	MERGER REMEDIES

	Types of Remedies
	The Competition Commission (in intermediate mergers) and the Tribunal (in large mergers) have the jurisdiction to grant behavioral or structural conditions. They could order a divesture or declare any part of the merger agreement void. 

	Recent Cases or Illustrative Precedents
	An example where a merger was approved with conditions to ensure that small businesses would still obtain supply of their product post merger was the Yara International and Kemira GrowHow merger (case no. 133/AM/Dec 07).  Yara and Kemira were major suppliers of fertilizers in South Africa. The Commission approved the merger subject to conditions, ordering the parties to supply existing clients as well as a category of purchasers defined as “smaller purchasers” with imported urea post the transaction for a period of five years. The parties took the matter on appeal to the Competition Tribunal, claiming that the Commission’s conditions unfairly prejudiced them because, for amongst other reasons, the conditions placed an obligation on the parties to supply potentially more purchasers of urea than they had been supplying pre- merger and the five-year period was too long.
On appeal, the Competition Tribunal approved the intermediate merger between Yara and Kemira (case no. 133/AM/Dec07) with a new set of conditions.  The Tribunal ordered that for a period of two years Yara shall make available urea (fertilizer) for sale to customers on terms and conditions set out in an attachment to the opinion.

	PRIVATE ENFORCEMENT ACTIONS

	Standing to Challenge a Transaction
	To date, South Africa does not have a case where civil damages have been filed.

	Third-Party Actions and Rights of Appeal
	Rule 46 of the Competition Act allows for Third Party, who has a material interest in the relevant matter may apply to intervene in the Tribunal proceedings which must:
(a)
include a concise statement of the nature of the person’s interest in the proceedings, and the matters in respect of which the person will make representations; and
(b)
be served on every other participant in the proceedings.
Trade Unions are always given an opportunity to intervene in merger proceedings.  However if any of the parties claim confidentiality on the information submitted, then the third parties must obtain an order from the Tribunal requesting that the Commission disclose the confidential information (with the consent of the party who submitted the confidential information).  
In terms of appeals, the Section 61 of the Competition Act states that “A person affected by a decision of the Competition Tribunal may appeal against, or apply to the Competition Appeal Court to review, that decision in accordance with the Rules of the Competition Appeal Court if, in terms of section 37, the Court has jurisdiction to consider that appeal or review that matter.  

	Recent Cases or Illustrative Precedents
	

	STATISTICS

	Statistics on Mergers
	Competition Commission

Merger cases finalized between 1 April 2007 and 31 March 2008:

	
	Approved
	4
	354
	97
	455

	
	Approved subject to conditions
	1
	9
	1
	111

	
	Prohibited
	0
	2
	1
	3

	
	Withdrawn
	5
	3
	1
	9

	
	No Jurisdiction
	0
	2
	0
	2

	
	Total cases finalized
	10
	370
	100
	480

	
	1 Two structural remedies and nine behavioral remedies were imposed or recommended

	
	Competition Tribunal

Detailed merger statistics and case listings for 2007/8 are found in the most recent Annual Report published by the Competition Tribunal, available here:  http://www.comptrib.co.za/Publications/Annual%20Report/Annual%20report%202007-8.pdf
A historic analysis of merger transactions heard and ruled on by the Competition Tribunal is set out in the table below:



	
	Year
	Total Decisions
	Approved without conditions
	Approved with conditions
	Prohibited

	
	1999/2000
	14
	14
	0
	0

	
	2000/2001
	35
	29
	4
	2

	
	2001/2002
	42
	38
	3
	1

	
	2002/2003
	62
	57
	4
	1

	
	2003/2004
	60
	41
	9
	0

	
	2004/2005
	62
	55
	7
	0

	
	2005/2006
	100
	86
	12
	2

	
	2006/2007
	85
	79
	5
	1

	
	2007/2008
	98
	89
	8
	1

	
	TOTAL
	558
	498
	52
	8

	USEFUL WEB SITES

	
	Competition Commission:  www.compcom.co.za
Competition Tribunal:        www.comptrib.co.za
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	Disclaimer
	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case.  Please consult local attorney to discuss any specific case.
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