	TAIWAN, REPUBLIC OF CHINA


	Merger Review Procedures


	Narrative Description of Merger Review Process

	A transaction involving Taiwan is subject to the jurisdiction of the Taiwan Fair Trade Commission (TFTC), even if the transaction is extra-territorial (ie foreign-to-foreign).  Under the Taiwan Fair Trade Act 2002 (TFTA), a transaction that falls under the definition of a “merger” [Article 6], as well as meeting certain prescribed thresholds, requires a pre-merger notification to be filed with the TFTC [Article 11] (as described in more detail under “Substantive Merger Review Law” below). 
If a per-merger filing is required and submitted, the TFTC will make its decision based on an economic cost-benefit analysis [Article 12].  If the merger’s advantages to the national economy outweigh its disadvantages, the TFTC will not make an objection.  If the TFTC does not make any objection to the merger notification within 30 calendar days following the filing date (with complete documents and information), the parties to the proposed transaction are free to proceed with the merger.  The TFTC may, at the request of the applicant, shorten the 30 day waiting period if deemed appropriate, or extend the period up to 60 calendar days if deemed necessary. 

The TFTC may include conditions or undertakings in any of its decisions on pre-merger notifications to ensure that the overall economic benefit of the merger outweighs any disadvantages resulting from competition restraint. 

Third-parties may also refer a transaction to the TFTC for investigation and review.   If the TFTC finds it unnecessary for the parties to the referred transaction to make a merger filing, the applicant can appeal against the TFTC’s decision to the Executive Yuan. If the Executive Yuan’s decision remains unfavorable, the appellant can appeal to the Administrative High Court and then to the Administrative Supreme Court for a final judgment.  
Failure to file pre-merger notification with TFTC or comply with TFTA requirements may expose parties to fines or divestiture [Article 13 & Article 40].


	Procedural Details Not Included in the ICN Materials, If Any


	Under subparagraph (ii), Article 6 TFTA, “one-third or more” of the total voting shares or total capital of other enterprise is read as “at least one-third”.  That is, an acquisition of at least one-third of shares would be sufficient to fall with the definition; using “more than one-third”, as currently shown in the ICN Materials, is not precise enough.


	Current Legal Developments

	See below. 

	Recent Cases or Illustrative Precedents


	TFTC fined Uni-President for failing to file a pre-merger notification

The TFTC decided on 11 February 2009 to fine Uni-President Enterprises Corp. (Uni-President) NT$500,000 (equivalent of USD$15,444 as at 21/12/09) for its failure to report its merger with Wei Lih Food Industrial Co. Ltd. (Wei Lih) to the TFTC.   Both Uni-President and Wei Lih are well-known instant noodle manufacturers in Taiwan.  

On 7 October 2008, Wei Lih held a shareholders’ meeting to elect new directors and supervisors to the board; half of those elected (three directors and one supervisor) had the backing of Uni-President.  In addition, the general manager of Uni-President was elected to be the chairman of Wei Lih.  As a result of this election, Uni-President would be able to indirectly control the business operations and the personnel management of Wei Lih, thereby meeting the definition of a merger under Art 6 TFTA, and hence requiring prior notification to the TFTC. 

TFTC found Taiwan Digital Fiber’s failure to file a pre-merger notification to be a violation of the TFTA
On 25 March 2009, at a commissioners’ meeting, the TFTC found that Taiwan Digital Fiber Technology Co. Ltd. (TDFT) had failed to file a pre-merger notification with the TFTC for its acquisition of more than one-third of the issued shares in Peikang Cable TV Co. Ltd. (Peikang), Chia-Lien Cable Corp. (Chia-Lien), CNT CATV Co. Ltd. (CNT), Da-Tun Cable TV Co. Ltd. (Da-Tun), and Westcoast Cable TV Co. Ltd. (Westcoast). The acquisitions placed TDFT in a position of direct and indirect control over the business operations and appointment/dismissal of personnel in the five cable TV companies.  
The TFTC pointed out that Peikang, Chia-Lien, CNT, Da-Tun and Westcoast are all cable television system operators based in central Taiwan, and each occupies more than 50% of the market in their franchise areas.  Thus, TDFT should have filed a pre-merger notification with the TFTC before it directly and indirectly acquired more than one-third of the issued shares in those five companies at the end of 2007.  However, TDFT failed to meet this requirement, thereby violating sub-paragraph (i), Article 11 TFTA.
In addition to an order of correction for violation of the TFTA, the TFTC imposed a fine of NT$1 million (equivalent of USD$30,888 as at 21/12/09) on TDFT.



	Frequently Asked Questions


	N/A


	Substantive Merger Review Law



	Description of Substantive Legal Provisions 

	Article 6 TFTA provides that the term “merger” is applicable to situations:
(i) where an enterprise and another enterprise are merged into one;

(ii) where an enterprise holds or acquires the shares or capital contributions of another enterprise to an extent of more than one-third of the total voting shares or total capital of such other enterprise;

(iii) where an enterprise is assigned by or leases from another enterprise the whole or the major part of the business or properties of such other enterprise;

(iv) where an enterprise operates jointly with another enterprise on a regular basis or is entrusted by another enterprise to operate the latter’s business; or

(v) where an enterprise directly or indirectly controls the business operation or the appointment or discharge of personnel of another enterprise.

Article 11 TFTA stipulates thresholds which, if met, require a filing to be made with the TFTC prior to the closing of the merger transaction. The thresholds are met where:

(i) as a result of the merger the enterprise(s) will have one-third of the market share;

(ii) one of the enterprises in the merger has one-fourth of the market share; or

(iii) sales for the preceding fiscal year of one of the enterprises in the merger exceeds the threshold prescribed by the TFTC.

Article 12 TFTA states: the TFTC may approve an application for merger filed pursuant to the preceding article if the overall economic benefit of the merger outweighs the disadvantages resulted from competition restraint.
The TFTC may include conditions or undertakings in any of its decisions on pre-merger notifications to ensure that the overall economic benefit of the merger outweighs any disadvantages resulting from competition restraint. 

See: http://www.ftc.gov.tw/internet/english/doc/docDetail.aspx?uid=644&docid=1552


	Current Legal Developments


	See below.

	Recent Cases or Illustrative Precedents


	TFTC blocked merger between Uni-President and Wei Lih 
On 10 September 2008, TFTC decided to block the proposed acquisition of more than one-third of the shares in Wei Lih by Cayman President Holdings Limited (Cayman President), a wholly-owned subsidiary of Uni-President. 
In 2007, Uni-President acquired 31.84% of the shares in Wei Lih through Cayman President at the price of around NT$891 million.  As the acquisition involved less than one-third of the total shares in Wei Lih, no pre-merger filing was required.  In 2008, Uni-President decided to acquire another 17.91% shares in Wei Lih through Cayman President; this would increase its shareholding in Wei Lih to 49.75% and trigger the pre-merger filing requirement [Art 11].

According to news reports, the main purpose of the acquisition was for Uni-President and Wei Lih to exchange their operational experience in the instant noodle industry so as to develop the overseas market.  The TFTC held a public hearing to invite representatives from the Ministry of Economic Affairs, the Consumer Protection Commission, consumer protection groups, other major players in the instant noodles industry, upstream material suppliers, downstream distributors and scholars and experts to provide comments on the proposed acquisition.  

The TFTC decided to block the proposed acquisition on the following grounds:
· since Uni-President and Wei Lih are the top two manufacturers in the instant noodle industry (representing around 70% market share), the proposed acquisition would substantially reduce competition; 
· the merged entity would have the power to unilaterally raise the price of goods and consumers would have less bargaining power; and 
· since the distributors are important for the marketing of the instant noodles products, and the brand image is critical for the consumers’ choice, the proposed acquisition would create entry barriers for newcomers and potential competitors. 
Thus, the TFTC concluded that the overall economic benefit would not outweigh the disadvantages arising from the proposed acquisition and decided to disallow the proposed acquisition in accordance with the TFTA.
TFTC blocked KTV merger
In a decision dated 24 April 2008, the TFTC determined that the adverse consequences of restraining competition arising from the proposed acquisition and merger of Cashbox Party World Karaoke Parlors by Holiday Group Co. Ltd. would outweigh the overall economic benefit from the transaction.  Thus the TFTC prohibited the merger under subparagraph (i), Article 12 TFTA.. 

(See http://www.antitrustasia.com/sites/default/files/Article8.pdf for more details.)


	Frequently Asked Questions


	Q: When is a proposed extra-territorial merger required to be filed in Taiwan?

A: If the proposed transactions are foreign-to-foreign transactions, the TFTC will exercise its jurisdiction over the extraterritorial merger only when such merger has a direct, substantial and reasonably foreseeable effect on the Taiwan market (ie a local effect).  


	Merger Remedies



	Types of Remedies


	Article 13 TFTA provides: where any enterprise(s) fail to file an application for any merger that requires approval, or proceed with the merger despite lack of application approval, the TFCT may prohibit the merger, prescribe a period for the enterprise(s) to split, to dispose of all or a part of the shares, to transfer a part of the operations, or to remove certain persons from positions, or make any other necessary dispositions. 

Article 13 further provides that if an enterprise fails to take the necessary corrective measures prescribed by the TFTC, the TFTC may order the dissolution of the enterprise, or the suspension or termination of its operation in Taiwan.  
In addition to the sanctions provided in Article 13, Article 40 TFTA allows the TFTC to impose an administrative fine of between NT$100,000 and NT$50 million (equivalent of between USD$3,089 and USD$1,544,810 as at 21/12/09) on a breaching enterprise. 



	Recent Cases or Illustrative Precedents


	TFTC imposed record-breaking fines on Cable TV System Operators for failing to report a merger

On 17 December 2008, the TFTC found that four cable TV system operators (Ching Lian Cable TV Co. Ltd., Clear Vision CATV Ltd., Gang Du Cable TV Co. Ltd. and Harborview Cable TV Co. Ltd.) in Kaohsiung, the biggest city in southern Taiwan, jointly operated under a unified “Multiple System Operators” structure without filing a merger notification with the TFTC or obtaining TFTC clearance. The TFCT imposed fines of NT$10,000,000, NT$1,800,000, NT$7,400,000 and NT$1,400,000 on the four companies respectively.  
The fine imposed on Ching Lian Cable TV Co. Ltd. (NT$10,000,000) (equivalent of USD$308,962 as at 21/12/09) and the total amount of the fines in this case (NT$20,600,000) (equivalent of USD$1,636,462 as at 21/12/09) both set new records as the highest penalties imposed for failure to file pre-merger notification with the TFTC.


	Frequently Asked Questions


	N/A


	Private Enforcement Actions



	Standing to Challenge a Transaction


	When a merger notification is filed with the TFTC, the TFTC will post details of the proposed transaction on its website for one week to seek comments from the public and to see whether there is anyone who will challenge the proposed transaction.

	Third-Party Actions and Rights of Appeal


	If a person considers that a transaction should be reviewed by the TFTC, they may report the transaction to the TFTC  for investigation.  If the TFTC finds it unnecessary for the parties to make a merger filing, the applicant can appeal against the TFTC’s decision to the Executive Yuan. If the Executive Yuan’s decision remains unfavorable, the appellant can appeal to the Administrative High Court and then to the Administrative Supreme Court for a final judgment.  


	Recent Cases or Illustrative Precedents


	Merger between Uni-President and Wei Lih
In the Uni-President and Wei Lih merger case, in addition to the public announcement on the TFTC’s website, the TFTC also held a public hearing to hear the opinions of Uni-President’s competitors before making the decision.

	Frequently Asked Questions


	N/A

	Statistics


	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions


	In 2008, there were 65 notified merger cases: 36 of these cases were approved; 2 cases were prohibited; and 27 cases were withdrawn by applicants or rejected by the TFTC.  The TFTC imposed sanctions in 4 cases for the parties failing to file the pre-merger notification required under the TFTA.

	Useful Web Sites


	Useful Web Sites


	Taiwan Fair Trade Commission

http://www.ftc.gov.tw/internet/english/index.aspx
http://antitrustasia.com/competition-law?region=east+asia&country=taiwan 
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	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case.  Please consult local attorney to discuss any specific case.



