	UNITED KINGDOM


	Merger Review Procedures


	Narrative Description of Merger Review Process

	The legal basis for merger control in the UK is the Enterprise Act 2002 (the EA 02). The EA 02 provides an administrative procedure for merger control involving the Office of Fair Trading (OFT, Phase 1) and the Competition Commission (CC, Phase 2). In certain cases the EA 02 provides that the Secretary of State may issue an intervention notice to the OFT in any merger case which raises issues of public interest.  

There EA 02 sets forth a voluntary system under which there is no obligation on the parties to notify a merger.  For this reason, no sanctions may be assessed against the parties if no notification is made. However, given that the OFT may investigate completed mergers that were not notified, parties often choose to manage regulatory risk by voluntarily notifying anticipated or completed mergers. Filing may be by merger notice or by informal submission, although the guaranteed, fixed timetable provided by the statutory merger notice procedure is only available for notification of an anticipated merger that has already been made public. 

Where merging parties choose not to notify, they take the risk that, particularly if third parties complain, the OFT may decide to investigate the merger and (if the test for reference is met) refer it to the CC. The OFT has a period of four months following a transaction completing (or a completed transaction becoming public) to make a reference. 

Where a merger notice is submitted, the initial period for the OFT’s consideration is 20 days (which can be extended by ten working days). 

There is no statutory deadline for the OFT giving a decision in the case of a transaction notified by informal submission. However the OFT has an administrative target to issue a decision in the large majority of cases within 40 working days from the date of satisfactory filing. 

When a merger is referred by the OFT to the CC for investigation, the CC must publish its report within 24 weeks from the date of reference (with a possible extension of eight weeks).  

Decisions made by the OFT, the CC or the Secretary of State in connection with a reference or possible reference may be challenged by applications brought before the Competition Appeal Tribunal (CAT) on the basis of judicial review.

	Procedural Details Not Included in the ICN Materials, If Any


	Initial undertakings: In completed mergers, the OFT may seek initial undertakings from the parties or impose initial orders to prevent action which might prejudice a merger reference to the CC or the ability of the CC to effect remedies following the inquiry. In practice, in cases where initial undertakings are sought, this requires the merging parties to be 'held separate' until conclusion of the investigation. 

If the merger is referred, pending completion of its investigation, the CC may take action to prevent the outcome of the reference being frustrated by the actions of the parties. As well as adopting an initial undertaking or order obtained by the OFT, the CC may itself accept interim undertakings or impose interim orders (sections 80 and 81 EA 02).

	Current Legal Developments


	The OFT is currently reviewing its guidance on merger Jurisdiction and Procedure following consultation with stakeholders and has stated that it is aiming to publish the revised guidance by the end of the year 2008.  

	Recent Cases or Illustrative Precedents


	CAT judgment in Stericycle v. Competition Commission [2006] CAT 21 (providing guidance on the use of interim measures in completed merger cases)

OFT decision in Genus plc – Local Breeders Ltd (concerning the time at which a merger is made public for the purposes of the four-month deadline mentioned above)

	Frequently Asked Questions


	Do the parties to a merger need to notify the OFT?

As stated above, there is no obligation to notify the OFT of a merger but that does not prevent the OFT from choosing to investigate.

Is there a penalty if the parties do not notify a merger?

No. 

Is there a fixed deadline for the parties to notify a merger?

No. Parties may notify anticipated or completed mergers.



	Substantive Merger Review Law


	Description of Substantive Legal Provisions 

	The EA 02 imposes a duty on the OFT to refer a relevant merger situation to the CC for further investigation where it has a positive and reasonable belief that there is a realistic prospect that the relevant merger situation will result in a substantial lessening of competition (SLC) in any market in the UK. A relevant merger situation will comprise acquisition of a controlling interest, but may also be triggered by acquisition of de facto control or acquisition of material influence over the target. In assessing whether there is a realistic prospect of an SLC, the OFT analyses the following issues: definition of relevant product and geographic markets, conditions of pre- and post-merger competition in the relevant markets, barriers to entry and expansion, buyer power, and any efficiency gains created by the merger. 

Notwithstanding its statutory duty to refer where the test for reference is met, the OFT has a discretion not to refer a merger that meets this test in three circumstances: where the market concerned by the merger is of insufficient importance to justify a reference (so called ‘de minimis’), where the SLC is outweighed by consumer benefits, or (in anticipated cases) where the arrangements concerning the merger are not sufficiently advanced or likely to proceed to justify a reference.  (See also the discussion below regarding OFT’s power to accept undertakings in lieu of reference.)

When a merger is referred to the CC, the CC will investigate in detail whether a relevant merger situation has been or will be created and whether it has resulted or may be expected to result in an SLC within any market in the UK (based on a balance of probabilities assessment).  Where the CC concludes that the merger situation has resulted or is more likely than not to result in competition concerns, it will determine the appropriate remedies and actions to be taken.  

	Current Legal Developments


	Exception to the duty to refer: markets of insufficient importance: In November 2007 the OFT published its revised guidance in relation to the so-called ‘de minimis’ exception to its duty to refer certain mergers under the EA 02. The OFT may decide not to refer such a merger to the CC if it believes that the market(s) in question are of insufficient importance to justify a reference. The OFT is generally likely to consider the affected markets to be of sufficient importance to justify a reference where their annual value in the UK, in aggregate, is more than £10 million. Where the annual UK value of the market(s) concerned is below the £10 million threshold, the key issue for the OFT in deciding whether to exercise its discretion is the expected impact of the transaction on consumer welfare. In assessing this it will consider the market size, its assessment of the probability of harm occurring, the magnitude of the competition lost by the merger, and the likely duration of that loss, as well as other relevant market features and the expected deterrence value of any reference decision in the case in question. See below for cases in which the ‘de minimis’ exception has been applied.

In April 2008, the CC and the OFT launched a joint review of their respective guidelines for the assessment and analysis of mergers. The two organisations aim to produce a single set of guidelines, combining revised and expanded guidance material currently contained in several publications. 

	Recent Cases or Illustrative Precedents


	Application of ‘de minimis’ exception: 

National Express Group – Intercity East Coast (ICEC), 20 December 2007 

Arriva plc – Cross Country rail franchise, 20 December 2007

Stagecoach Group plc - East Midlands Franchise, 4 February 2008

FMC Corporation - ISP Holdings UK Ltd, 30 July 2008

Stagecoach Bus Holdings Ltd – Cavalier Contracts Ltd, 18 September 2008

References to the CC in markets below £10 million (period November 2007- November 2008):

Long Clawson Dairy Ltd – Millway Ltd

Hospedia ltd – Premier Telesolutions Ltd

Nufarm Ltd – A H Marks Holdings Ltd

BBC Worldwide Ltd – Channel Four – ITV plc

BOC Ltd – Ineos Chlor Ltd

CineWorld Group plc – Hollywood Green Leisure Park

Killarney Manufacturing Group Ltd – Balmoral Group Ltd 

 

	Frequently Asked Questions


	How is the material influence threshold applied?

There are no criteria provided in the EA 02 for identifying when a person has material influence over another enterprise. The OFT has stated that the assessment of material influence requires a case by case analysis. Regarding the level of shareholding at which material influence might arise, the OFT has indicated that 25 per cent share of voting rights is likely to be seen as presumptively conferring the ability materially to influence policy. The OFT will examine any case where there is a shareholding of 15 per cent or more. Occasionally, a shareholding of less than 15 per cent might attract scrutiny. The OFT’s approach reflects the CC’s practice over the years. 

Is the SLC test the same as the SIEC test under EC law?
For all practical purposes, the SLC test applied in the UK is equivalent in substantive terms to the SIEC test applied under EC law.
What proportion of merger cases are referred to the Competition Commission?

There is no specific number of cases that need to be referred. For the period from November 2007 to November 2008 there were 112 cases considered by the OFT and 10 of them were referred to the CC.  

	Merger Remedies



	Types of Remedies


	Under the UK merger control regime, undertakings may be offered to remedy any adverse competition concerns arising from the merger at two different stages. First, the OFT has the power to accept undertakings in lieu of reference (UILs) in cases where it has decided that the merger should be referred to the CC. Any undertakings offered by the parties to the OFT must be appropriate to remedy or prevent the competition effects that the OFT identified in a clear-cut way. Given this ‘clear-cut’ standard, structural undertakings are generally more appropriate in UIL cases, although behavioural undertakings will be considered and have very exceptionally been accepted. More normally, structural undertakings require the sale of one of the overlapping businesses that have led to competition concerns. In structural divestment cases, the OFT will requires that it approves the buyer to ensure that it remedies competition concerns satisfactorily. In cases where there is doubt over the availability of suitable buyers, the OFT may require that the parties identify an ‘up-front’ buyer before the OFT formally accepts the undertakings in lieu (and therefore loses its ability to refer the merger to the CC). 

When a reference is made to the CC, and it concludes that the merger is likely to result in a substantial lessening of competition, it must take appropriate remedial action. Undertakings may be offered by the parties to remedy any adverse concerns identified by the CC. However, the CC retains the choice of seeking undertakings from the parties or making an order. In both cases, the CC will consider the appropriateness of the remedies, their effectiveness and cost. Unlike the OFT, the CC has the ability to impose remedies on parties as well as accepting voluntary undertakings.



	Recent Cases or Illustrative Precedents


	OFT Undertakings in Lieu (Period November 2007-November 2008):

Air France Finance SAS – City Jet Ltd – VLM Airlines NV 

Global Radio UK Ltd – Gcap Media plc 

Home Retail Group plc – Focus (DIY) Ltd

Dunfermline Press Ltd –Trinity Mirror plc

Transocean Inc. – GlobalSantaFe Corporation

Co-operative Group (CWS) Ltd- United Co-operatives Ltd

Co-operative Group Ltd – Somerfield

Competition Commission Remedies:

Stagecoach – Scottish Citylink

Stonegate Farmers Ltd – Deans Food Group Ltd

SvitzerWijsmuller A/S – Adsteam Marine Ltd

Thermo Electron Manufacturing Ltd – GVI Ltd

Hamsard 2786 Ltd – Academy Music Holdings Ltd

EWS Railway Holdings – Marcroft Engineering

Stericycle International LLC – STG Ltd

BSkyB – ITV

MUKBV Ltd – National Grid Wireless Group




	Frequently Asked Questions


	Does the OFT have the power to impose remedies?

No – the OFT may accept undertakings in lieu from the merging parties but the parties are free to decline to offer suitable remedies and to pursue their case before the CC.

Will the OFT accept behavioural undertakings?

The OFT will rarely consider that behavioral undertakings are sufficient to remedy concerns to the ‘clear-cut’ standard required at the OFT’s undertakings in lieu phase. However, it will consider them and may accept them in exceptional cases.

	Private Enforcement Actions



	Standing to Challenge a Transaction


	Section 120 of the EA 02 provides a statutory review procedure whereby persons aggrieved by a decision of the OFT, the CC or the Secretary of State made in connection with a reference or possible merger reference may apply to the Competition Appeal Tribunal (CAT) for a review of that decision. 

The EA 02 does not provide a definition of a ‘person aggrieved’ for these purposes and it has been for the CAT to interpret its meaning. It is clear that the parties to a proposed merger will be aggrieved persons and that direct competitors in the market will also be expected to have standing to bring a challenge. 
The EA 02 provides that the CAT is to apply the same principles as those applied by a court on an application for judicial review. 

Under Rule 26 of the CAT’s Rules statutory review proceedings need to be commenced within four weeks of the date on which the applicant was notified of the disputed decision or the date of its publication.  

A further appeal from decisions of the CAT lies to the Court of Appeal on a point of law. Such further appeal can only be made with the permission of the CAT or the relevant appellate court. 


	Third-Party Actions and Rights of Appeal


	Third parties have the right to file an application for judicial review before the CAT, as long as the CAT decides that the applicant (competitor or customer) is a person aggrieved under s.120 of the EA (see previous section). 

In a number of cases (see below) third parties have challenged the OFT’s and the CC’s decisions before the CAT. 



	Recent Cases or Illustrative Precedents


	IBA Health Limited v. OFT [2003] CAT 27- action brought by a third party competitor challenging the OFT’s decision not to refer the anticipated acquisition by iSoft Group plc of Torex plc to the Competition Commission. 

FWD v. OFT [2004] CAT 11- action brought by a third party challenging the OFT’s decision not to refer the acquisition by Tesco plc of 45 convenience stores owned by Adminstore Ltd to the Competition Commission.

Unichem v. OFT [2005] CAT 8- action brought by a third party competitor challenging the OFT’s decision not to refer the proposed acquisition by Phoenix Healthcare Distribution Ltd of East Anglian Pharmaceuticals Ltd to the Competition Commission. 

Celesio v. OFT [2006] CAT 9- action brought by a third party competitor challenging the OFT’s decision not to refer the proposed acquisition of Unichem plc by Boots Group plc to the Competition Commission.

Co-operative Group v. OFT [2007] CAT 24- action  brought by a merging party challenging the OFT’s decision to refuse to give approval of the proposed purchaser of the businesses which the applicant had agreed to divest. 


	Frequently Asked Questions


	Who can apply for statutory review of a merger? 
Section 120 of the EA 02 provides a statutory review procedure whereby persons aggrieved by a decision of the OFT, the CC or the Secretary of State made in connection with a reference or possible merger reference may apply to the Competition Appeal Tribunal (CAT) for a review of that decision. 
What is the meaning of ‘person aggrieved’ under section 120 EA 2002? 
The EA 02 does not provide a definition of a ‘person aggrieved’ for these purposes and it has been for the CAT to interpret its meaning. It is clear that the parties to a proposed merger will be aggrieved persons and that direct competitors and customers in the market will also be expected to have standing to bring a challenge. 

What is the time limit for an applicant to commence statutory review proceedings under section 120 EA 2002? Under Rule 26 of the CAT’s Rules statutory review proceedings need to be commenced within four weeks of the date on which the applicant was notified of the disputed decision or the date of its publication. What kind of decision of the OFT, the CC and the Secretary of State can be subject to review under section 120 EA 2002? 
A decision of the OFT, the CC or the Secretary of State made in connection with a reference or possible merger reference is subject to review under this section.

	Statistics


	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions


	For 2007/2008, 112 merger cases (including those found not to qualify under the Act) were considered by the OFT. 

The OFT decided not to refer 83 mergers to the CC.

The OFT decided to refer 10 merger cases to the CC. 

In further 5 cases the OFT accepted UILs. 

The CC cleared 3 mergers, adopted remedies in 3 merger cases, and 4 mergers were abandoned by the parties after referral to the CC.  

	Useful Web Sites


	Useful Web Sites


	www.oft.gov.uk
www.competition-commission.org.uk
www.catribunal.org.uk
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	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case.  Please consult local attorney to discuss any specific case.
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