
	UNITED STATES



	Merger Review Procedures



	Narrative Description of Merger Process

	The Hart-Scott-Rodino Antitrust Improvements Act of 1976 (“HSR Act”) requires the parties to certain acquisitions of voting securities or assets to notify both the Federal Trade Commission (“FTC”) and the Antitrust Division of the Department of Justice (the “Antitrust Division” or “DOJ”) (collectively, the “Agencies”) and observe a statutory waiting period before consummating the transaction.  If the transaction meets the HSR notification thresholds and does not qualify for an exemption, premerger notification is required.  The premerger notification process begins when the filing parties complete and file the HSR Form, also known as the Notification and Report Form for Certain Mergers and Acquisitions.  The FTC’s Premerger Notification Office (the “PNO”) administers the premerger notification program and reviews each HSR filing for compliance with the HSR Act.  The PNO’s contact information and additional information concerning the HSR Act can be found at www.ftc.gov/bc/hsr.     
Statutory Notification Requirements under HSR
For a transaction to be reportable under HSR, it must meet three tests. The first test, the “commerce test,” requires that either filing party engage in commerce or in any activity affecting interstate commerce.  This test is almost always met. 

Transactions must also meet a certain size threshold, known as the “size of transaction” test.  This test, as well as the “size of person” test (discussed below), use base monetary amounts that are adjusted annually; the current adjusted numbers are available at www.ftc.gov/bc/hsr.  If the transaction is valued at $65.2 million (adjusted amount for 2009) or less, then the transaction fails the size of transaction test and is not reportable under the HSR Act.  If the transaction is valued at more than $260.7 million (adjusted amount for 2009), and does not qualify for an exemption, the transaction is reportable.  If the transaction is valued at greater than $65.2 million but is $260.7 million or less and does not qualify for an exemption, then the size of transaction test is met but the size of person test also applies.  

In general, under the size of person test, one party to the transaction must have annual sales or assets of at least $130.3 million (adjusted amount for 2009) and the other party $13 million (adjusted amount for 2009).  However, if the target is not engaged in manufacturing, then it can only satisfy the $13 million adjusted size of person test with assets, rather than annual sales.  If the size of person test is met (along with the commerce and size of transaction tests) and no exemption applies, the transaction is reportable.

The HSR Form

The HSR From solicits information that the Agencies use to help evaluate the antitrust implications of the proposed transaction.  When a transaction is reportable, each party to that transaction must file a separate HSR Form.  Copies of the Form and Instructions are available at www.ftc.gov/bc/hsr.  

In general, a filing party must identify the persons involved and the structure of the transaction in the HSR Form.  The filing party also must provide certain documents such as balance sheets and other financial data, as well as copies of certain documents that have been filed with the Securities and Exchange Commission.  In addition, a filing party must submit certain planning and evaluation documents that pertain to the proposed transaction.

The HSR Form also requires a filing party to disclose specific information about itself, such as revenue information by North American Industry Classification System (“NAICS”) industry and product codes and information concerning subsidiaries, shareholders and minority holdings.  A filing party must also report whether the acquiring person and acquired entity currently derive revenue from businesses that fall within any of the same NAICS codes, and, if so, in which geographic areas they operate in these “overlap” codes.  Acquiring persons must also describe certain previous acquisitions in any of the overlapping codes identified.  

An acquiring person must complete the HSR Form for all of its operations, although the revenue, overlap and prior acquisition data must be limited to operations conducted within the United States; an acquired person, on the other hand, limits certain of its responses to the business or businesses being sold to the acquiring person.
The Filing Fee

A filing fee must accompany the HSR filing.  By statute, the acquiring person is responsible for paying the filing fee, but the filing parties may negotiate this issue and reallocate paying the fee.  As stated at http://www.ftc.gov/bc/hsr/filing2.shtm, the current filing fees are: 

· $45,000 for transactions greater than $65.2 million but less than $130.3 million; 
· $125,000 for transactions $130.3 million or greater but less than $651.7 million; and 
· $280,000 for transactions $651.7 million or greater. 
The Waiting Period 

After the parties have completed and filed their HSR Forms, they must observe the statutory waiting period of 30 days (15 days for cash tender offers or bankruptcy sales subject to 11 USC §363(b)) before they can consummate the transaction.  In most transactions, the waiting period does not begin until all parties to a transaction have filed their HSR Forms.  For special types of transactions, such as tender offers and other transactions where there is no agreement between the parties (e.g., open market purchases, the exercise of options or warrants, and conversions, among others), the waiting period begins when the acquiring person files.  
The parties can request early termination of the waiting period by checking a box on the HSR Form (the parties can also request it in writing at a later time).  Requesting early termination essentially asks the Agencies to complete their review of the transaction in a shorter time frame than the statutory waiting period.  The Agencies can and do grant early termination of the statutory waiting period on a regular basis.  When early termination is granted, the PNO notifies the parties by phone and letter.  Grants of early termination are published in the Federal Register and on the FTC's website.  
When the waiting period expires or early termination is granted, the parties are free to close the transaction.  Transactions must be consummated within one year following the expiration of the waiting period.  If the reported transaction is not consummated within one year, an additional filing must be made and waiting period observed before the transaction may be consummated.
The expiration or early termination of the waiting period does not bar the FTC or DOJ from mounting a future challenge to the transaction.  Either Agency can challenge a transaction after it has been consummated or an investigation has closed.  However, it is uncommon for an agency to challenge a transaction after it has been consummated or the investigation has closed.  

Agency Review During the Waiting Period
Most transactions filed under the HSR Act are competitively benign and the Agencies are quickly able to ascertain this on the face of the HSR filing.  Sometimes, however, transactions present antitrust issues prompting further review by the Agencies.  In those cases, the FTC and DOJ engage in a clearance process that results in the review of the proposed acquisition exclusively by one Agency based on the expertise of that Agency.  Once clearance is granted, the reviewing Agency can obtain non-public information from various sources, including the parties to the transaction or other industry participants.
To increase the likelihood that Agency staff will be able to resolve outstanding questions about the transaction, parties can voluntarily provide additional information during the initial 30-day waiting period.  Early in preliminary investigations, the Antitrust Division and the FTC encourage parties to discuss possible competitive concerns with staff and to provide documents and information voluntarily that may assist staff in quickly and efficiently evaluating whether the proposed transaction raises competitive concerns.

As stated at http://www.ftc.gov/bc/hsr/hsrguidance.shtm, the FTC routinely asks for the following documents during the initial waiting period:

1. Organization charts; 

2. Strategic plans for the past three years;
3. Marketing plans for the past three years;
4. List of products manufactured and sold; 

5. List of products in development; 

6. List of top 10 customers with contact information (for overlap products); 
7. List of competitors with contact information (for overlap products); and 
8. Market share information (for overlap products). 
Similarly, as stated at http://www.usdoj.gov/atr/public/220237.htm, the Antitrust Division commonly requests the following types of voluntary information:

1. A list and description of all overlap and otherwise potentially relevant products; 

2. Product/marketing brochures; 

3. Business plans, market studies, strategic plans and information on market shares and competitor positioning; 

4. A list of competitors, suppliers and customers; 

5. Readily available data regarding sales, output, and margins; 

6. Analyses or studies regarding the transaction; and 

7. Recent periodic reports sent to or among senior management.

Issuance of a Second Request
If Agency staff is unable to resolve concerns about the competitive effects of the transaction prior to the expiration of the 30-day waiting period (or 15-day waiting period in the case of a cash tender offer or certain bankruptcy sales), the Antitrust Division or the FTC can issue to each filing party a Request for Additional Information (commonly referred to as a “second request”).  
A second request contains information requests and interrogatory-type questions that are tailored specifically for the transaction at hand.  Model second requests are posted on the websites of both the FTC and Antitrust Division.  A second request typically asks for business documents and economic data that will inform the reviewing Agency about the company’s products or services, market conditions, and the likely competitive effects of the proposed transaction.  To obtain and evaluate pertinent information, the FTC or Antitrust Division staff may also conduct interviews (either informally or by sworn testimony) of parties’ employees, or others with knowledge about the industry, and enter into discussions with the parties’ economists.  

Issuance of a second request tolls the waiting period and prevents the consummation of the transaction until both parties (or, in the case of any tender offer or certain bankruptcy sales, the acquiring person) have substantially complied with the request, which can take several months.  Substantial compliance triggers the waiting period of 30 additional days (or 10 days in the case of a cash tender offer or certain bankruptcy sales).  
The additional time provides the reviewing agency with an opportunity to analyze the submitted information and to take appropriate action before the transaction is consummated.  The waiting period may be extended by agreement between the parties and the reviewing agency in an effort to resolve any remaining issues without litigation.
Post-Second Request Steps

If the reviewing agency decides to close its investigation, the parties can consummate the transaction upon early termination or expiration of the second waiting period.

For investigations that yield evidence of possible competitive harm in a proposed transaction, negotiated consent agreements between the parties and the reviewing Agency can resolve the competitive concerns.  If such a resolution is not reached and the reviewing Agency believes that a proposed transaction may violate the antitrust laws, DOJ seeks a permanent injunction in federal district court to prohibit consummation of the transaction and the FTC seeks a preliminary injunction in federal court pending an administrative trial on the merits. 

	Procedural Details Not Included in the ICN Materials, If Any

	See Current Legal Developments on recent changes in the treatment of non-corporate entities. 

	Current Legal Developments

	In 2005, the HSR Rules were amended to reconcile the previous disparate treatment of corporations and non-corporate entities (such as partnerships and limited liability companies) under the Rules.  In particular, the amendments address the formation of non-corporate entities and acquisitions of interests in these entities.  The changes codify that meaningful antitrust review occurs at the point at which control of an unincorporated entity changes.  Control of an unincorporated entity continues to be defined as having the right to 50 percent or more of the profits of the entity or 50 percent or more of its assets upon dissolution. 

In February 2006, the FTC announced a series of reforms to the merger review process to reduce the volume of materials that parties must produce in response to a second request.  The reforms are designed to permit staff and the parties to identify more rapidly the relevant substantive issues and focus more effectively on the relevant documents and data.  These reforms are detailed in an announcement available at http://www.ftc.gov/os/2006/02/mergerreviewprocess.pdf.
During fiscal year 2007, the Antitrust Division amended its 2001 Merger Review Process Initiative to improve the efficiency of investigating  DOJ-specific transactions by reducing the cost, time, and burden faced by parties.  The amendments and additional information are located at http://www.usdoj.gov/atr/public/220241.htm.
In February 2009, the civil penalty for violating the HSR Act rose from $11,000 per day to $16,000 per day.



	Recent Cases or Illustrative Precedents

	Two investment fund companies, ESL Partners, L.P. and ZAM Holdings, L.P., agreed to a settlement totaling $800,000 with the FTC for failing to comply with the HSR Act.  In September and October of 2004, ESL Partners and ZAM purchased sufficient amounts of shares of AutoZone, Inc., to trigger the financial thresholds of the HSR Act mandating notification and a waiting period before consummating the transaction.   After being contacted by the FTC, both companies subsequently submitted the proper filings in January 2005 and their waiting periods expired in February and March 2005.  At the time of the violations, the HSR Act carried a maximum civil penalty of up to $11,000 for each day (as noted above, the penalty is currently $16,000 per day) of noncompliance with the statute’s filing requirements.  For the almost five months that both companies failed to report their purchases, ESL Partners and ZAM received civil penalties of $525,000 and $275,000, respectively.  The complaint and proposed final judgment were filed in the U.S. District Court for the District of Columbia in December 2008.   U.S. v. ESL Partners, L.P., and ZAM Holdings, L.P. (United States District Court for the District of Columbia), Case: 1:08-cv-02175, FTC File No. 0510091.



	Frequently Asked Questions

	Where can companies receive guidance on whether a transaction requires premerger notification? 
Guidance and other helpful information concerning the HSR Act can be found at the PNO webpage, www.ftc.gov/bc/hsr.  If the information on the website does not provide an answer, PNO staff members can also be contacted by email or telephone for informal guidance on determining the reportability of a proposed transaction.  Staff telephone numbers and e-mail addresses are provided at www.ftc.gov/bc/hsr/staffphone.htm.

Can parties electronically submit the HSR form and required attachments to the FTC and DOJ? 

Yes. The FTC and DOJ allow electronic submissions of premerger notification filings. Filing parties can obtain detailed information on electronic filings at www.hsr.gov. 

Where are the HSR Act and the HSR rules located?
15 U.S.C. § 18a, 16 CFR §§ 801-803, and e-CFR.  See also www.ftc/bc/hsr. 

What types of transactions are exempt from HSR reporting requirements?
Section 7A(c) of the HSR Act and Part 802 of the HSR Rules provide exemptions for certain types of transactions. Below is a partial list of exempt transactions: 

· Acquisitions of goods and realty transferred in the ordinary course of business. 

· Acquisitions of non-voting securities. 

· Acquisitions of voting securities, solely for the purpose of investment, if as a result of such acquisition the acquiring person does not hold more than 10 percent of the voting securities of the issuer. 

· Transactions that require agency approval under certain statutes, such as the Bank Holding Company Act (in certain cases, material submitted to the agency must be filed with the FTC and the Antitrust Division 30 days before consummation). 

· Transfer to or from a federal agency or a state or a political subdivision thereof. 

· Transactions specifically exempted from the antitrust laws. 

· Transactions specifically exempted from the antitrust laws if approved by a federal agency and if copies of all material submitted to such agencies are contemporaneously filed with the FTC and the Antitrust Division. 
· Certain acquisitions of foreign assets or foreign voting securities lacking a sufficient nexus to U.S. commerce.

Parties should consult with counsel before relying upon any of these exemptions.

What procedures are available to a recipient of a second request that believes that the request is overly burdensome or duplicative?
Parties should first discuss the modification of their second request with staff to see if changes are appropriate.  After such discussions, the parties can access an appeals procedure.  Both the FTC and DOJ have announced procedures to resolve second request concerns. The Antitrust Division outlined its process in the Second Request Internal Appeal Procedure at http://www.usdoj.gov/atr/public8430.htm and the FTC published its guidelines at http://www.ftc.gov/os/2002/12/bcguidelines021211.htm. 
Additional resources regarding the HSR Act and premerger notification in the U.S. can be found at http://www.ftc.gov/bc/hsr.   

	Substantive Merger Review Law 



	Description of Substantive Legal Provisions

	There are three major US federal antitrust laws: the Clayton Act, Sherman Antitrust Act, and the Federal Trade Commission Act. 

Section 7 of the Clayton Act of 1914 prohibits mergers and acquisitions where the effect “may be substantially to lessen competition, or to tend to create a monopoly.”  Section 7 of the Clayton Act is the primary statutory antitrust provision for assessing whether a merger or acquisition is likely to create or enhance market power or facilitate its exercise.  

The Sherman Act, the first federal antitrust law, enacted in 1890, outlaws “every contract, combination, or conspiracy in restraint of trade,” and any “monopolization, attempted monopolization, or conspiracy or combination to monopolize.”  (Section 1 of the Sherman Act; Section 2 of the Sherman Act).  The Federal Trade Commission Act of 1914 bans “unfair methods of competition” and “unfair or deceptive acts or practices.” 

The FTC and the Antitrust Division jointly developed Horizontal Merger Guidelines and a Commentary on the Horizontal Merger Guidelines that provide an analytical framework to assist in the evaluation of horizontal mergers, i.e., mergers involving two direct competitors.  The five part organizational structure of analyzing the likely effect of a merger or acquisition includes: (1) market definition and concentration; (2) potential adverse competitive effects; (3) entry analysis; (4) efficiencies; and (5) failing and exiting assets.  Importantly, the FTC and DOJ do not conduct their merger analysis in the order of the above steps.  Each step “is part of an integrated approach” in the evaluation process.  
The FTC and the Antitrust Division investigate vertical or non-horizontal mergers as well.  The Non-Horizontal Merger Guidelines that DOJ issued in 1984 discuss theories for anticompetitive effects of non-horizontal mergers, which involve firms that do not operate in the same market.  



	Current Legal Developments

	

	Recent Cases or Illustrative Precedents

	In Whole Foods Market, Inc./Wild Oats Market, Inc., the Commission sought a preliminary injunction and temporary restraining order to block Whole Foods’ proposed $670 million acquisition of Wild Oats pending an administrative trial.  According to the complaint, the proposed transaction allegedly would have allowed Whole Foods, the largest premium natural and organic supermarket chain in the United States, to acquire its closest competitor and longtime rival, Wild Oats.  At trial, the FTC argued that post-acquisition, the combined firm likely would have been able to raise prices unilaterally, resulting in higher prices and reduced quality, service and choice for consumers. The district court entered a temporary restraining order pending a preliminary injunction hearing, but after a hearing, the district court denied the Commission’s motion for a preliminary injunction. The appeals court also denied the Commission’s request for an injunction pending appeal. The parties subsequently consummated the transaction on August 31, 2007.  The Commission also issued an administrative complaint against the merger. Almost a year later, in July 2008, the Court of Appeals for the D.C. Circuit reversed the district court’s opinion that denied the preliminary injunction and remanded the case to the district court.  In December 2008, Whole Foods filed an action in federal court to prohibit the FTC from also commencing its administrative proceedings on the bases that the proceedings allow the FTC to receive “a second bite at the apple” to challenge the merger and that the FTC had deprived Whole Foods of its due process rights.  In March 2009, Whole Foods reached a settlement with the FTC to resolve the alleged antitrust charges in an agreement to divest 32 stores along with the Wild Oats name and trademarks. See the press release at http://www.ftc.gov/opa/2009/03/wholefoods.shtm.

In U.S. et al. v. JBS S.A. and National Beef Packing Company LLC, the Antitrust Division challenged the $560 million acquisition of National Beef Packing Company, the fourth-largest U.S. beef packer, by JBS, the third-largest U.S. beef packer. The complaint filed in U.S. District Court in Chicago and joined by 17 states alleged the proposed acquisition would result in lower prices paid to cattle suppliers and higher beef prices for customers. The parties abandoned the transaction four months after the complaint was filed.  See the press release at http://www.usdoj.gov/atr/cases/jbsnat.htm.



	Frequently Asked Questions

	

	Merger Remedies 



	Types of Remedies
	When there is a sound basis for believing that a transaction may result in the substantial lessening of competition, the FTC or DOJ may negotiate an appropriate remedy with the parties to preserve competition.
The Antitrust Division and the FTC published separate policy statements addressing merger remedies. The Antitrust Division issued its policy guide at http://www.usdoj.gov/atr/public/guidelines/205108.htm.  The FTC’s statement can be found at http://www.ftc.gov/bc/bestpractices/bestpractices030401.shtm. 

	Recent Cases or Illustrative Precedents

	In United States v. CEMEX, S.A.B. de C.V., the Antitrust Division challenged CEMEX’s proposed $12 billion hostile takeover of Rinker Group. The complaint alleged that the transaction, as originally proposed, would substantially lessen competition for ready mix concrete in certain metropolitan areas in Arizona and Florida, as well as result in increased prices for ready mix concrete, concrete block, and aggregate sold to customers handling state Department of Transportation projects and other large building projects. The Division filed a proposed consent decree simultaneously with the complaint, settling the suit.  Under the terms of the decree, CEMEX was required to divest 39 ready mix concrete, concrete block, and aggregate facilities in Arizona and Florida.  See the press release at http://www.usdoj.gov/atr/cases/cemex.htm.
In Service Corporation International/Alderwoods Group, Inc., the Commission challenged SCI’s proposed acquisition of Alderwoods, alleging that the transaction would have substantially lessened competition in 47 markets for funeral or cemetery services. According to the Commission’s complaint, the transaction would have raised competitive concerns in 35 highly concentrated funeral service markets and 12 highly concentrated cemetery service markets, and likely would have resulted in higher prices and diminished services for consumers. SCI and Alderwoods were the largest providers of funeral and cemetery services and associated merchandise or property in the United States. Under its order settling the matter, the Commission required SCI to sell funeral homes in 29 markets and cemeteries in 12 markets across the United States.  In six other markets, SCI was required to sell certain funeral homes that it had planned to acquire or end its licensing agreements with third party funeral homes affiliated with SCI.  See the press release at http://www.ftc.gov/opa/2006/11/scialderwoods.shtm.



	Frequently Asked Questions

	

	Private Enforcement Actions



	Standing to Challenge a Transaction
	Sections 4 and 16 of the Clayton Act authorize private parties to sue for triple damages and to seek injunctive relief “against threatened loss or damage by a violation” of either the Sherman or Clayton Acts.  States also can bring parens patriae actions as a private party under the Clayton Act.



	Third-Party Actions and Rights of Appeal
	Most states have enacted antitrust laws that are enforced by state attorneys general.  With consent from the filing parties and the FTC or DOJ, the states’ attorneys general can participate in the investigation of a transaction that raises competitive concerns in that particular state.  A state’s attorney general can seek a settlement or injunctive relief in court independently or in conjunction with the FTC or DOJ. 
Private plaintiffs can seek treble damages and injunctive relief for a proposed transaction in federal and state courts.  On occasion, private lawsuits have resulted from cases brought by the FTC or DOJ where a federal court found that an antitrust violation occurred.  



	Recent Cases or Illustrative Precedents
	Occasionally states join the FTC or DOJ in challenges to proposed transactions that would likely result in anticompetitive effects within those states. A recent example occurred in the case discussed above in the Substantive Merger Review Law section, U.S. et al.  v. JBS S.A. and National Beef Packing Company LLC, in which seventeen state attorneys general joined the Antitrust Division's lawsuit.

	Frequently Asked Questions

	

	Statistics



	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions

	Reported Transactions from 2001 to 2007
YEAR

2002

2003

2004

2005

2006

2007

Transactions Reported
1187

1014

1454

1695

1768

2201

Second Requests Issued
49
35
35
50
45
63

by FTC
27
15
20
25
28
31

By DOJ
22
20
15
25
17
32
Transactions requesting Early Termination

1042
700
1241
1385
1468
1840

Granted
793
606
943
997
1098
1402

Not Granted
249
94
298
388
370
438
See http://www.ftc.gov/os/2008/11/hsrreportfy2007.pdf

	Useful Web Sites

	Useful Web Sites
	www.ftc.gov
www.ftc.gov/bc/hsr 
www.ftc.gov/bc/bestpractices/index.shtm
www.usdoj.gov/atr/public/premerger.htm
www.hsr.gov 
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	Jurisdiction Reporter
	Goldie Veronica Walker

Federal Trade Commission


	Regional Supervisor 
	David A. Schwartz

Wachtell, Lipton, Rosen & Katz


	Disclaimer 
	This report is intended to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case.  Please consult a local lawyer to discuss any specific case.
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