	URUGUAY
(Considering that there is no report on the country in the ICN database, this report aims to provide more comprehensive information) 



	Law and Substantive  Merger Control Provisions


	Act No. 18,159 and decree 404/007.



	Authorities and Responsibilities


	Currently, the “Dirección General de Comercio” (the “Agency”). Regulators (e.g., telecommunications, energy, water, financial services) have merger control jurisdiction in their areas.

A new agency was created by Act No. 18,159 – the “Comisión de Promoción y Defensa de la Competencia” - but has not been effectively organized yet.



	 Obligation of Notifying



	Thresholds
	In either of the following cases, parties to a transaction must notify it with the Agency.

When as a consequence of the transaction the company’s market share equals or exceeds 50% of the relevant market.

When turnovers in Uruguayan territory of the aggregate of all parties to the transaction, in any of the last 3 fiscal years, is UI 750,000,000 (seven hundred and fifty million indexed units, approximately USD 65,000,000 as of April 2008) or more.

In cases where the transaction entails creation of a de facto monopoly, the Agency must also clear the transaction.  In all other cases where notification is required, the parties must notify the transaction, but do not need Agency clearance.



	Potentially Covered Transactions (joint-ventures, minority interest transactions, change of control, etc) 


	Any transaction that modifies the control structure of the participating companies, such as merger of companies, acquisition of shares, acquisition of commercial, industrial or civil establishments, total or partial acquisitions of business assets, and all other types of legal transactions involving transfer of total or partial control of economic units or companies.   



	Exemptions or Special Rules


	The notification obligation is not applicable when the transaction consists of: 

a) The acquisition of companies in which the buyer already had at least 50% of the shares.

b) The acquisition of bonds, nonvoting shares, debentures or any form of debt in the company.

c) The acquisition of a single company by a foreign company that has no assets or shares in other companies in Uruguay.

d) Acquisitions of companies, declared in bankruptcy or not, that have not had any activity in the country in the last year.



	Extraterritoriality Criteria

(‘Effects Doctrine’, etc)


	According to the Act, companies engaged in economic activities abroad are governed by the principle of free competition if they impact in whole or in part on Uruguayan territory. There is no express provision for mergers and acquisitions.


	Formal Pre-Notification Consultation 


	Parties to a transaction can file a consultation with the agency, requesting its opinion, either binding or not.

	Fundamentals



	Timing and Waiting Periods


	Notification must be filed with the Agency 10 days prior to execution of the agreement.

When requesting clearance –only for “de facto monopolies”- if the Agency does not issue an opinion within a period of 90 days as of the request, the transaction will be considered duly authorized.



	Associated Suspension Effects


	A transaction needs to be cleared when it creates a “de facto monopoly” (100% of the relevant market).

Said 90-day period to issue an opinion is suspended when the Agency requests further information from the applicant. Suspension begins when information is requested and continues until the company files the information with the Agency, to the latter’s satisfaction.



	Possibility of Entering into a Hold Separate Agreement to Allow the Transaction to Close Outside the Jurisdiction before Clearance


	-

	Forms and Information Required for Notification


	Mainly identification data for companies involved and their shareholders, directors and managers; ownership or control structure after the transaction; lists of goods and services provided or rendered by the companies and by the new entity; turnovers per product by the companies in last three years; companies offering substitute products for those provided by companies involved in the transaction; list of product markets and market shares.



	Fees and Responsibility for Filing 


	There are no official costs for filing notifications or clearance requests. Merging parties and their directors and agents are responsible for filing. 



	Sanctions and Penalties for Failure of Notifying


	Failure to notify can be punished with admonishments, fines ranging from roughly US$ 8,500 and the higher of: (i) approximately US$ 1,720,000 (as of April 2008); (ii) ten per cent of the offender’s annual turnovers; or/and (iii) the equivalent of three times the harm caused by the transaction, if determinable, and publication of the Agency's decision.

Fines for directors and agents may amount up to 1% of each company’s annual billings.

If a transaction creating a “de facto monopoly” is executed without first being cleared by the Agency, the latter may take legal actions to unwind such transaction.



	FAQs


	-

	Process and Tests



	Merger Review Process


	Only “de facto monopolies” (100% of the relevant market) must be cleared. 

Transactions over said thresholds must be notified to the Agency.



	
Review Periods


	In clearance requests, 90 days. 

	Substantive Tests for Clearance


	Analysis of de facto monopolies will include, among other factors, consideration of the relevant market, competition from abroad and efficiency gains.



	The Role of Efficiencies


	Efficiencies can also be taken into account if they derive from the transaction and cannot be achieved without it. Achieving increased bargaining power is not considered a type of efficiency.



	Ancillary Restraints

(Non-competition agreement, etc)


	-

	Regulations and Guidelines



	Implementing Regulations and Resolutions


	-

	Interpretive Guidelines


	-

	Merger Remedies



	Types of Remedies


	Under the Act, the Agency can only accept or reject a transaction. However, it can accept remedies proposed by the merging parties.



	Recent Cases or Illustrative Precedents


	-

	Appellate Rights and Judicial Review of Regulatory Decisions



	Provisions


	Uruguayan Constitution (sections 317 and 319); Act No. 15,869. 



	Process


	The decision can be appealed before the Agency and, secondarily if the decision is confirmed, before the Ministry of Economy. 

If the decision is confirmed, it can be further appealed to an administrative court (“Tribunal de lo Contencioso Administrativo”) which shall annul or confirm the decision, but is not entitled to modify its content. Said procedure takes roughly 3 or 4 years, and does not suspend the decision’s effects.
There is no judicial review of the merger control process.

	Private Enforcement Actions



	Standing to Challenge a Transaction


	There is no special standing to bring an appeal. Hence, both the merging parties and any third parties can appeal the decision.
However, if the decision is upheld on appeal, to request annulment of the decision by the “Tribunal de lo Contencioso Administrativo” plaintiff must have a “direct, personal and legitimate” interest infringed or injured by the agency’s decision. 


	Third Parties Actions and Rights of Appeal


	Private enforcement actions are not governed by the antitrust and merger control regulations. Therefore, judicial third-party actions are governed by civil and commercial law principles.



	Current Developments



	Relevant Developments in the Current Year


	Act No. 18,159 and decree 404/007 were enacted during 2007.



	Defining Cases in the Current Year


	-

	Proposals under Consideration and Foreseen Amendments
	-


	Statistics


	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions
	-

	Useful Web Sites


	Useful Web Sites


	Dirección General de Comercio

http://www.mef.gub.uy/portada_comercio.php



	Credits



	Jurisdiction Reporter


	Daniel M. Ferrere

dferrere@ferrere.com
Alejandro Alterwain

aalterwain@ferrere.com
FERRERE Abogados
Luis A. de Herrera 1248
World Trade Center, Torre B
Montevideo, Uruguay
Tel.: (5982) 623 0000 ext. 1600
Fax: (5982) 628 2100
www.ferrere.com


	Regional Supervisor


	Bruno Peixoto

Lanna Peixoto Advogados

São Paulo - Belo Horizonte, Brazil

Direct Dial: 55 11 5185 2848

Fax: 55 11 5185 2899

E-mail: bpeixoto@lpglobal.com.br
www.lpglobal.com.br


	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or a substitute for analyzing the relevant statutes, case law, regulations and guidelines.  In any case, a local attorney should be consulted.
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