	VENEZUELA



	Merger Review Procedures



	Narrative Description of Merger Review Process


	The first step in voluntary filing is to comply with the requirements established in the Instructive No. 3. Then the Venezuelan Antitrust Authority (Procompetencia) sends questionnaires to companies active in the market in which the merger is taking place (competitors, suppliers and clients) to gain an understanding of the market’s structure and dynamics. Procompetencia generally meets some of the parties seeking to merge to clarify certain issues relating to the market and the filing.

Voluntary notifications should be evaluated within four months from the date of filing, although the period may be extended for two more months. Even though the legal timetable is four months from the date of the filing, the actual duration of the proceeding will depend on how complex the operation is and how long the parties take to provide complete information relating to each case.

Regardless of whether a specific transaction has been notified, Procompetencia has the authority to investigate any merger or acquisition meeting the thresholds set forth in Regulation No. 2. In the case of foreign-to-foreign mergers, Procompetencia becomes aware of them either through the media, or through informal notification by the participants. In certain cases, Procompetencia has requested information directly from the Venezuelan subsidiaries of foreign merging companies.

If no filing is conducted and Procompetencia finds after the closing of the transaction that there is evidence of potential restrictive effects on competition arising from the transaction, Procompetencia may open a formal proceeding within one year following the implementation of the transaction.

In this case, Procompetencia must notify the parties, which have 15 business days (that may be extended for 15 additional days) to present evidence and arguments. Once this period is expired, Procompetencia should decide within a period of 30 business days, which may be extended for 2 months.


	Procedural Details Not Included in the ICN Materials, If Any


	

	Current Legal Developments


	A draft of an Antimonopoly Law has been under discussion in the National Assembly, which will replace the current Competition Law.  According to the draft government-owned companies and other government instrumentalities would be exempted from the Antimonopoly Law. The draft sets forth mandatory notification of mergers and acquisitions that meet at least one of the following thresholds: (i) aggregate total value of the assets of the parties in Venezuela exceeds 2,500,000 tax units (approx. US$ 39 million); or (ii) aggregate turnover of the parties in Venezuela exceeds 1,000,000 tax units (approx. US$ 14 million). Filing for approval of mergers and acquisitions would be mandatory and must be performed prior to completing the transaction.  According to the draft, a National Antimonopoly Institute would replace Procompetencia (the current Competition Authority).


	Recent Cases or Illustrative Precedents


	Global Crossing Limited acquisition of Impsat which cause a change of control on Impsat Venezuela. The acquisition was approved by the Venezuelan Telecommunications Commission with the previous opinion of Procompetencia. Procompetencia, however, conditioned the operation on the assumption of “social obligations” by Global Crossing.


	Frequently Asked Questions


	There is no mandatory filing.

There are no filing fees for voluntary notifications.

There are no sanctions for closing before clearance.

Prior notification does not prevent implementation of the transaction.
While there are no regulations explicitly dealing with the cooperation with foreign antitrust agencies, in practice there are extensive informal contacts and cooperation between Procompetencia and other antitrust agencies internationally.


	Substantive Merger Review Law



	Description of Substantive Legal Provisions 


	Transactions that are subject to merger control include any:

(I) Mergers of previously independent enterprises.

(II) Joint ventures; and

(III) Transactions as a result of which one or more enterprises directly or indirectly gain control over one or more previously independent enterprises, or parts thereof, through the acquisitions of equity, assets or otherwise.

The Venezuelan Competition Law defines control as decisive influence over the activities of a company. The Merger Regulation establishes that any economic concentration meeting the threshold established by Procompetencia is subject to review by it.
According to the Merger Regulations, if filing is performed Procompetencia may only determine whether the transaction has restrictive effects on competition. Procompetencia may not prohibit the implementation of a transaction. However, if the transaction is implemented regardless of Procompetencia’s decision, Procompetencia may open a proceeding after implementation and may decide against the transaction on the sole basis that the transaction closed as notified.

According to the Merger Guidelines, there are several aspects to consider in determining whether a transaction is anti-competitive, some of the most important are:

•
The level of concentration in the relevant market before and after the transaction;
•
Barriers to entry for new competitors;
•
The availability of substitute products;
•
The possibility of collusion between the remaining firms;
•
Efficiencies created by the transaction (effective competition, benefits to consumers, promotion of cost reduction and development of new technology).

Procompetencia defines the relevant market affected by the transaction and the levels of concentration. However, the main focus of the test has been on barriers to entry. Procompetencia evaluates the existence of entry barriers, giving importance to any increase in market share when entry barriers for importing and new competitors are not low. Procompetencia also considers the effects of a merger on the suppliers and the customers of the merging companies. In case of a vertical merger, it will evaluate the effects on each market.


	Current Legal Developments


	

	Recent Cases or Illustrative Precedents


	There have been no cases of foreign-to-foreign mergers being opposed by Procompetencia. Procompetencia has approved all foreign-to-foreign mergers that have been voluntarily notified. However, there is no official information about the number of cases.


	Frequently Asked Questions


	Mergers or acquisitions concluded by foreign entities outside Venezuela that may have an impact on competition in the Venezuelan market may be reviewed by Procompetencia.

Although Venezuela has no legal definition of “joint venture”, any type of joint venture is subject to control if the resulting entity exercises the functions of an independent business unit on a permanent basis. If the resulting entity has as purpose the coordination of competitive practices of participating companies, or those of a joint company, regulations governing cartels may be applied.

Neither the Competition Law nor the Merger Regulations contain special rules regarding particular sectors. However, there are special rules applying to telecommunications, stock market, banking and insurance which include requirements unrelated to antitrust issues.


	Merger Remedies



	Types of Remedies


	Under the Merger Regulation, Procompetencia may order divestitures, dissolution of the transaction, among other remedies. Divestitures are considered the most appropriate measures for remedying the anti-competitive aspects of a transaction.

In case that the threshold is met and no filing is performed, if Procompetencia finds that the transactions has anticompetitive effects, it may order the dissolution of the transaction, divestiture, and the imposition of fines of up to 20 per cent of the gross sales of the offending party in the preceding year.


	Recent Cases or Illustrative Precedents


	In cases of dissolution, Procompetencia has ordered that the assets to be divested should be placed under the control of a trustee, which must sell such assets within a limited period of time (between six months and one year). If the assets are not sold, they are returned to the original owner.

	Frequently Asked Questions


	

	Private Enforcement Actions



	Standing to Challenge a Transaction


	In the case of voluntary filing, third parties may become parties in the procedure and may oppose the transaction. In the case of transactions which are not notified, third parties may request the opening of an investigation to evaluate the transaction only after it is completed. In any case Procompetencia may request information from third parties.


	Third-Party Actions and Rights of Appeal


	Any affected party may appeal against a decision of Procompetencia before the administrative courts within 45 days from the rendering of such a decision. If a fine is imposed, the appellant may request the Court to suspend the payment of the fine until a final decision on the appeal is rendered, provided that a bond is posted by the appellant. Decisions of the administrative courts may be appealed to the Supreme Court.


	Recent Cases or Illustrative Precedents


	

	Frequently Asked Questions


	Procompetencia has carried out public surveys via its website regarding the opinion of the public regarding notified transactions. The results of the survey are not binding.


	Statistics



	Statistics on Mergers Notified, Extended Reviews, Required Remedies and Prohibited Transactions


	There is no official information about the number of mergers reviewed by Procompetencia nor on remedies imposed by it.


	Useful Web Sites



	Useful Web Sites


	http://www.procompetencia.gov.ve/
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	Disclaimer


	This report aims to provide preliminary information on the jurisdiction’s merger review procedures and does not constitute legal advice or substitute for analyzing the relevant statutes, case law, regulations and guidelines in any particular case.  Please consult local attorney to discuss any specific case.
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