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Documentary Evidence  Gathering 
 

1. Can a U.S. party compel a person or company in SWITZERLAND to 
produce documents for use in a U.S. court proceeding? 

 
No. Only Swiss judges have the powers to compel a person or company to 
produce documents for use in a US court proceeding. 
 
(a) What is required to force a person or company in 

SWITZERLAND to produce the documents? 
 

Foreign parties and/ or courts have to resort to Letters of Request to be 
addressed to the Central Authority of the Canton concerned and to the 
Federal Office of Justice. 

 
(b) Are there limitations or restrictions in SWITZERLAND on the 

abili ty to gather documents for use in a U.S. court proceeding? 
 

Yes. 
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(c) I f so, state the limitations or restrictions. 

 
The gathering of documents is only allowed within the limits of the 
Hague Evidence Convention and the declarations and reservations made 
by Switzerland with respect to that Convention.  
 
 There are two different procedures: Chapter I  provides that a judicial 
authority of a Contracting State may request the competent authority of 
another Contracting State to obtain evidence etc. (Art. 1). 
 
 Such Letters of Request may not be issued by parties or their attorneys 
themselves. They have to be issued by a judicial authority (Art. 1). 
 
 Switzerland does permit that parties to a US lawsuit located in 
Switzerland are served (by a procedure in compliance with the Hague 
Service Convention) with Requests to answer questions (interrogatories) 
or to produce documents without intervention by a Swiss authority as 
long as a non-complying party will only face negative consequences 
related to the pending civil lawsuit (e.g. admission of a contested fact 
and the like) and not with criminal sanctions for contempt of court. This 
procedure is not accepted for third persons (such as potential witnesses 
etc.).  
 
 The taking of evidence pursuant to Chapter I I  of the Hague Evidence 
Convention does not involve an authority of the Requested State. The 
taking of evidence pursuant to Chapter I I  can be delegated by the 
Requesting State inter alia to commissioners. Therefore, the US court 
may designate the attorneys of the parties to act as commissioners ad 
hoc. Such commissioners would need to obtain a permit from the Swiss 
Federal Office of Justice pursuant to Art. 17(a) in order to be able legally 
to examine and cross-examine (without compulsion) witnesses in 
Switzerland. Switzerland has not made the Declaration provided for in 
Art. 17 and, thus, has not generally permitted the taking of evidence in 
Switzerland by commissioners without a prior permit. 
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2. Do the same rules and procedures apply if the documents are 
requested for use in a U.S. based arbitration? 

 
I t is contested whether the Hague Evidence Convention applies in 
international arbitration proceedings. I  understand that US courts are 
not competent to order pre-trial discovery in support of arbitration 
whereas arbitration panels are competent but rarely do. In any event, 
they do not seem to allow the same sweeping pre-trial discovery 
measures that can routinely be found in US court proceedings.  
 
 On the other hand, parties to an international arbitration proceeding may be 
ordered by the arbitral tribunal to produce pertinent documents specified by 
another party. The IBA-Evidence Rules are often applied or indirectly relied 
upon in international arbitration proceedings. If a party does not produce a 
requested document, adverse inferences as to its content may be drawn by 
the arbitral tribunal. An arbitral tribunal sitting in Switzerland may send 
Letters of Request to Swiss courts to compel the production of documents or 
the examination of witnesses. 

 
Elic it ing Witness  Tes t imony 
 

1. Can a U.S. party compel a witness in SWITZERLAND to provide 
testimony for use in a U.S. court proceeding? 

 
No. Only a Swiss judge may compel a witness domiciled in Switzerland to 
testify for use in a US court trial or arbitration. 
 
(a) What is the procedure for eliciting a witnessÕ testimony? 

 
US parties have to channel Letters of Request pursuant to Chapter I  of 
the Hague Evidence Convention through a US authority (Arts. 1, 3a of 
the Hague Evidence Convention) if a witness has to be compelled to 
testify.   Pursuant to a Chapter I  Request, cross-examination of 
witnesses in Switzerland is possible. However, a Swiss judge would have 
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to preside over such examinations and inform the witness of his rights 
to refuse to testify. 
 
(b) Are there limitations or restrictions on the abili ty to obtain 

witness testimony for use in a U.S. court proceeding? 
 

Yes. 
 

  (c) I f so, briefly state the limitations or restrictions. 
 

I f a witness located in Switzerland voluntarily agrees to testify, a Chapter 
I I  proceeding under the Hague Evidence Convention may take place in 
Switzerland.  
 
 A Chapter I I  Request may but need not emanate from a US court. A 
Chapter I I  Request can be filed by the parties or their attorneys 
themselves. In the latter case, the attorney has to attach a Power of 
Attorney from his client and the nomination as commissioner by the US 
court before which the case is pending. The attorney has to obtain a 
permit from the Swiss Federal Office of Justice to examine a witness (as 
has his opponent to conduct a cross-examination).  
 
 A Chapter I I  Request has to summarize the gist of the lawsuit (so that a 
determination of its civil or commercial matter pursuant to Art. 1 Hague 
Evidence Convention can be made). I t has to specify the amount at 
stake (which will determine the amount of the fee to be paid to the Swiss 
Federal Office of Justice before a permit is issued). The Request further 
has to set out the parties and their address, what evidence is to be taken 
and the reason why this evidence is requested. The Request has to be 
very specif ic in this respect so that a permit covers all steps to be taken. 
The Request has to set out whether participation of the parties and/ or 
their attorneys is possible. I f possible, the Request has to indicate the 
names and addresses of all persons participating at the taking of 
evidence. The Request has to state the name and addresses of the 
persons from whom evidence is to be taken. Finally, the Request has to 
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set out the names and addresses of the persons that are to take the 
evidence as commissioners under Art. 17 Hague Evidence Convention.  
 
 The Swiss Federal Office of Justice strongly recommends that witnesses 
to be examined in Switzerland consent in writing to an examination 
before a request for a permit is f iled with the Swiss Federal Office of 
Justice. This consent should state that the witness is prepared to testify 
voluntarily, that the witness knows that no coercion may be applied to 
enforce his testimony, that he may or may not appear, that he may avail 
himself of a right not to testify based either in US or Swiss law and that 
he may be assisted by a lawyer.  
 
 I f a witness does not testify voluntarily, he may only be compelled to do 
so by a Swiss judge in the course of a Chapter I  proceeding. 
 

2. Do the same rules and procedures apply if the witness testimony is 
sought for use in a U.S. based arbitration? 

 
I t is contested whether the Hague Evidence Convention applies to 
international arbitration proceedings. I t is doubtful whether an arbitral 
tribunal is a judicial authority in the sense of Art. 1 of the Hague 
Evidence Convention.  
 
 I f a US court has jurisdiction to support arbitrations conducted within 
its jurisdiction, such a court could appoint the attorneys of the parties as 
commissioners so that a Chapter I I  proceeding may be conducted in 
Switzerland. Alternatively, this court could also send Letters of Request 
for a Chapter I  proceeding to the competent Swiss authorities.  
 
 In practice it is rare that a witness has to be compelled to testify in 
arbitration proceedings. Usually, witnesses voluntarily travel to the seat 
of the arbitration and are examined before or by the arbitral tribunal 
pursuant to the applicable arbitration rules. 
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Addit ional Legal In format ion and Background 
 

Switzerland is a civil law country. In Switzerland, documents relating to court 
actions are served by the courts, not by the parties or their attorneys. The 
taking of evidence is a task of the court. It is up to the court to examine 
witnesses, to instruct experts, to order the production of documents etc. 
Parties and their attorneys are prohibited from examining witnesses on their 
own. 
 
Contrary to US practices, the service of documents related to court actions 
and the taking of evidence are considered to be actions of the sovereign.  
 
According to Art. 271 Section 1 of the Swiss Penal Code, whoever, without 
having previously obtained a special permit [from the competent Swiss 
authority, the undersigned], perpetrates acts on the Swiss territory which 
[according to Swiss principles, the undersigned] may only be performed by 
authorities or civil servants, that are to serve a foreign state, or whoever 
performs such acts for a foreign party of another foreign organization, or 
whoever aides or abets such acts [and acts with intent, the undersigned], is 
subject to imprisonment [of up to three years, the undersigned] or 
penitentiary [a more severe regime of imprisonment which can last up to 
twenty years, the undersigned].  
 
This provision also covers, e.g. the examination of witnesses by telephone or 
video conference if any of the participants is located in Switzerland. 
 
Switzerland and the United States are parties to the Hague Service 
Convention of 1965 and the Hague Evidence Convention of 1970. 
Consequently, in order to be lawful in Switzerland, the service of documents 
in Switzerland that relate to a US lawsuit has to follow the procedures set out 
in the Hague Service Convention and the taking of evidence relating to a US 
lawsuit has to follow the rules laid down in the Hague Evidence Convention. 
 
Switzerland has declared that it regards the procedures set out in the Hague 
Service Convention as the exclusive means to effect service. Direct service to 
persons on the Swiss territory in SwitzerlandÕs view is incompatible with Art. 
1 and Art. 15 of the Hague Service Convention. Switzerland does not accept 
service under Art. 8 or Art. 10 of the Hague Service Convention. 
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Switzerland has also declared that it regards the procedures set out in the 
Hague Evidence Convention as the exclusive means to obtain evidence in 
Switzerland. Furthermore, Switzerland has made a reservation pursuant to 
Art. 23 of the Hague Evidence Convention which limits the possibilities of 
pre-trial discovery.  
 
Switzerland did not Ð as it could have pursuant to Art. 23 Ð generally decline 
to execute Requests for pre-trial discovery. It does, however, not execute 
Requests designed to compel a person to state what material documents he 
or she may have under its control nor will it execute Requests for the 
production of documents that do not specify in detail the documents to be 
produced. Such requests are considered to be fishing expeditions which will 
not be entertained by Switzerland. 
 
The Swiss Federal Office of Justice has published helpful materials on its 
website http://w ww.bj.admin.ch/i ndex.html.  
 
The sample form for a Request for service abroad of judicial or extrajudicial 
documents under the Hague Service Convention and the position paper on 
the Conditions for a Commissioner or Diplomatic or Consular Official to 
Obtain Evidence in Switzerland under the Hague Evidence Convention are 
attached. 


