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Introduction

In the first year of his administration, President Obama must decide whether to continue the Bush administration’s doctrine of preemption in countering threats posed by terrorist groups and rogue states.  This essay outlines the law of self-defense, anticipatory self-defense and the legal arguments for and against preemption under the Bush doctrine of preemption. It concludes by recommending President Obama discard the unilateral use of preemptive force and instead rely on preemption only in those instances where the Security Council authorizes the use of force pursuant to Chapter VII of the Charter of the United Nations.
The Bush Doctrine of Preemption
On June 1, 2002, President Bush announced the “Bush Doctrine” of preemptive self-defense in his commencement address to cadets at West Point.
  The President declared: 

The war on terror will not be won on the defensive…We must take the battle to the enemy, disrupt his plans and confront the worst threats before they emerge…If we wait for threats to fully materialize, we will have waited too long…[O]ur security will require all Americans to be forward-looking and resolute, to be ready for preemptive action when necessary to defend our liberty and to defend our lives.
  

 In September, 2002, the administration clarified its doctrine of preemption in the National Security Strategy, stating:

The United States has long maintained the option of preemptive actions to counter a sufficient threat to our national security. The greater the threat, the greater is the risk of inaction— and the more compelling the case for taking anticipatory action to defend ourselves, even if uncertainty remains as to the time and place of the enemy’s attack. To forestall or prevent such hostile acts by our adversaries, the United States will, if necessary, act preemptively.

The 2002 National Security Strategy and the speech at West Point thus laid the theoretical foundation for the Bush doctrine of preemption.  This doctrine, however, raises the question of whether the preemptive use of force against a non-imminent threat, such as undiscovered weapons of mass destruction, is lawful.  To understand the legal issues surrounding the doctrine of preemption, it is first necessary to review the law of self-defense and anticipatory self-defense.
Self-Defense
Article 2(4) of the U.N. Charter prohibits the threat or use of force against any state except in self-defense under Article 51 or pursuant to a Security Council resolution issued under Chapter VII of the U.N. Charter.
  Article 51 of the Charter preserves the State’s “inherent right of individual or collective self-defense” in response to an armed attack.
  Chapter VII of the Charter authorizes the Security Council to impose economic sanctions, sever diplomatic ties and use military force to maintain or restore international peace and security.
  In the 1986 Nicaragua Case, the International Court of Justice reaffirmed the right to use force in individual and collective self-defense.
  Following the attacks of September 11, 2001, the Security Council re-affirmed the right to self-defense without broadening the scope of Article 51 to include preemptive attacks.
  
Anticipatory Self-Defense
The principle of anticipatory self-defense permits a State to use force in anticipation of a proximate and imminent threat.
  O’Connell distinguishes anticipatory self-defense from the Bush doctrine of preemptive self defense, characterizing the former as “a narrower doctrine that would authorize armed responses to attacks that are on the brink of launch” and the latter as the use of force “to quell any possibility of future attack by another State, even where there is no reason to believe that an attack is planned and where no prior attack has occurred.”
  The right of anticipatory self-defense is historically supported by state practice and by some jurists; however, since the adoption of the U.N. Charter, the right is now constrained by Articles 2(4), 51 and Chapter VII.

The rule of anticipatory self-defense was most artfully described in an exchange of letters between U.S. secretary of state Daniel Webster and Britain's Lord Ashburton over the Caroline Incident.
   In 1837, the private U.S. ship Caroline was destroyed by British forces after it was found to be aiding Canadian rebels fighting the Crown.
  In a diplomatic note sent to the British Ambassador in Washington, D.C. protesting the attack, Webster wrote that anticipatory self-defense may be invoked only where the threat is imminent, proximate, and the use of force is necessary and proportional.
  
The right of anticipatory self-defense was upheld by the Tokyo Military Tribunal in ruling that a declaration of war by the Netherlands against Japan in December 1941 in response to Japan’s stated intent to seize Dutch territories was a lawful recourse to anticipatory self-defense despite the absence of an armed attack on Dutch territory.
  Since the adoption of the U.N. Charter in 1946, however, there have been few examples of lawful recourse to anticipatory self-defense. For example, Israel claimed its 1981 air strike on an Iraqi nuclear reactor was an act of anticipatory self-defense in response to a nuclear threat; however, the Security Council “Strongly condemn[ed] the military attack by Israel in clear violation of the Charter of the United Nations and the norms of international conduct.”
  South Africa was also denounced by U.N. member states before the Security Council for its claimed right to launch anticipatory attacks against Angola in 1985.
  
In the Nicaragua Case the I.C.J. declined to consider the legality of preemptive self-defense, noting that “the lawfulness of a response to an imminent threat of armed force has not been raised.”
  In 2004, however, legal opinion within the U.N. began to shift when a report issued by a high-level panel on the legality of the preventive use of force noted that anticipatory self-defense would be lawful under Article 51 and Chapter VII of the Charter so long as the threat was imminent and the force was proportional.
  
Bush Doctrine of Preemption
The Bush Doctrine of preemption expands the concept of anticipatory self-defense by relaxing the imminence requirement where the potential threat is posed by a “rogue state” or terrorist group.
  Proponents of the Bush Doctrine argue that the threat posed by terrorists and rogue states armed with weapons of mass destruction is so great that States cannot stand idly by until an attack occurs.
  State Department Legal Advisor for the Bush administration William H. Taft IV writes that “The United States has long held that … a state may use force in self-defense…if an armed attack is legitimately deemed to be imminent.”
  Taft cites the Caroline Incident, noting Webster’s assertion that, “the extent of [the right of self-defense] is a question to be judged by the circumstances of each particular case.” According to Taft, those circumstances arise where terrorists and rogue states hold or seek to acquire weapons of mass destruction, thereby requiring an expansion of the imminence requirement to preempt terrorists before they strike.
  Taft notes, however, that the preemptive use of force is tempered by the Caroline’s requirements of “a credible, imminent threat and the exhaustion of peaceful remedies.”
  While maintaining preemption is permissible, Taft offers the 1981 Israeli strike on Iraq as an example of unlawful preemption because Israel had neither exhausted all peaceful remedies nor had established the threat as imminent.


Critics of the preemption doctrine note that it is “a morally fraught matter, as by definition the aggressor has not been harmed, and his judgment about the necessity of his action might well be called into question both by the victim and the neutral observer.”
  Critics emphasize that Article 51 authorizes the right to use force in self-defense only “if an armed attack occurs” and not if a threat of armed attack occurs, let alone a distant threat as allowed for under the doctrine of preemption.
   Critics also point to the dearth of state practice in relying on preemption as justification for the use of force, even where the attack appears to be preemptive.
  Examples of such “non-preemptive” situations include: the U.S. claim that the downing of Iran Airbus flight 655 was an act of self-defense to a perceived armed attack by Iran;
 the U.S. reliance on the “material breach” of Security Council Resolution 1441 as legal justification to invade Iraq;
 and Israel’s claim of self-defense against Egypt’s naval blockade of the Straits of Tiran as pre-text to the 6-Day War.


Despite the persuasive arguments by distinguished jurists such as Mr. Taft, it is clear that State practice, opinio juris and many scholars do not support the notion that customary law permits the unilateral use of preemptive force against a threat which is neither imminent nor proximate.  However, it should be noted that a high-level U.N. panel concluded a state may use preemptive force pursuant to Chapter VII of the U.N. Charter if it can be shown that the threat, however remote, poses a threat to international peace and security and the Security Council authorizes such use of force.
   Thus, while the unilateral use of preemptive force would be unlawful, the use of force duly authorized by the Security Council under Chapter VII of the Charter would be consistent with international law.

Conclusion
In a speech on February 7, 2009, Vice President Joseph Biden told a meeting of international leaders and security experts in Munich that the U.S. would “strive to act preventively” while retaining the right to use military power “to stop crises from occurring before they are in front of us.”
  Whether the new administration will rely on the Bush doctrine to unilaterally use force to stop such crises before they begin, or follow the lawful procedures of the U.N. Charter, remains to be seen.  International law clearly calls for the latter, and thus President Obama should resort to preemptive military force to counter a remote threat only after first receiving Security Council authorization under Chapter VII of the Charter.  By relying on Chapter VII, President Obama can defeat distant threats, preserve the international system of collective security and maintain America’s obligations under international law.
� President George W. Bush, Graduation Speech at West Point, (June 1, 2002), available at: http://georgewbush-whitehouse.archives.gov/news/releases/2002/06/20020601-3.html.


� Id.


� The White House, The National Security Strategy of the United States 15-16 (Sep. 2002) available at: http://georgewbush-whitehouse.archives.gov/nsc/nss/2002/nss.pdf  [hereinafter “N.S.S.”].


� Charter of the United Nations, June 26, 1946 arts. 2(4), 40, 41, 42, 51, 1 U.N.T.S. xvi [hereinafter “U.N. Charter”].


� Id., art. 51.


� Id., arts. 41, 42.


� Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. U.S.), 1986 I.C.J. 14, at para. 193 (June 27) [hereinafter “Nicaragua v. U.S.”] (noting individual or collective self-defense is lawful exception to the prohibition of force under Article 51 of the Charter and as a matter of customary international law).


� See S.C. Res. 1368, U.N. Doc. S/RES/1368 (Sep. 12, 2001) (condemning terrorist acts of 11 September 2001 and affirming U.S. right to self-defense); S.C. Res. 1373, S/RES/1373 (Sep. 28, 2001) (“reaffirming the inherent right of individual or collective self-defense as recognized by the Charter of the United Nations as reiterated in resolution 1368”).


� See Yoram Dinstein, War Aggression, and Self-Defense 168 (3d ed. 2001) (same); Peter Malanczuk, Akehurst’s Modern Introduction to International Law 314 (Routledge, 7th rev. ed., 1997) (discussing anticipatory self-defense); Derek W Bowett, Self-Defense in International Law (1958) 31, 58, 256, 269 (same); Philip C Jessup, A Modern Law of Nations 167 (1956) (same); Ian Brownlie, International Law and the Use of Force by States 275 (1963) (same).


� Mary Ellen O’Connell, The Myth of Preemptive Self-Defense, The American Society of International Law Task Force on Terrorism, August 2002, at 2, note 10.


� See, e.g., O’Connell, supra not 10; Malanczuk, supra note 9, at 314; Bowett, supra note 9, at 31, 58, 256, 269; Jessup, supra note 9, at 167; Stone, supra note 9, at 244; Brownlie, supra note 9, at 257.


� The Caroline Incident, 29 British and Foreign State Papers 1129 (1837).


� Id.


� Id.


� See Malanczuk, supra note 9, at 314.


� S.C. Res. 487, U.N. Doc. S/Res/487 (June 19, 1981); G.A. Res. 36/27 (109-2-34) (Nov. 13, 1981) (“strongly condemn[ing] Israel for its premeditated and unprecedented act of aggression [against Iraq] in violation of the Charter of the United Nations, and the norms of international conduct, which constitute a new and dangerous escalation in the threat to international peace and security”); see also Christine Gray, International Law and the Use of Force, 130 (2004) (discussing Israeli attack on Iraq and U.N. reaction).


� See Security Council Official Records, 40th Year: 2616th Meeting, October 7, 1985, New York, U.N. Doc. S/PV.2616 (Oct. 7, 1985)  (recording condemnation of South Africa by member states before the Security Council); Gray, supra note 16, at 132 (discussing South Africa’s use of anticipatory self-defense against Angola).


� Nicaragua v. U.S. at para.194.


� A More Secure World: Our Shared Responsibility, Report of the High-level Panel on Threats, Challenges and Change paras. 188, 193, U.N. Doc. A/59/565 (Dec. 12, 2004), available at: � HYPERLINK "http://www.un.org/secureworld/report.pdf" ��http://www.un.org/secureworld/report.pdf� (hereinafter “A More Secure World”).  The report states that 


“[A] threatened State, according to long established international law, can take military action as long as the threatened attack is imminent, no other means would deflect it and the action is proportionate. The problem arises where the threat in question is not imminent but still claimed to be real: for example the acquisition, with allegedly hostile intent, of nuclear weapons -making capability…In the case of a State posing a threat to other States, people outside its borders or to international order more generally, the language of Chapter VII is inherently broad enough, and has been interpreted broadly enough, to allow the Security Council to approve any coercive act ion at all, including military action, against a State when it deems this “necessary to maintain or restore international peace and security”. That is the case whether the threat is occurring now, in the imminent future or more distant future; whether it involves the State’s own actions or those of non-State actors it harbours or supports; or whether it takes the form of an act or omission, an actual or potential act of violence or simply a challenge to the Council’s authority.”





Id. at paras. 188, 193.





� N.S.S., supra note 3, at 15.  The N.S.S. states:


“It has taken almost a decade for us to comprehend the true nature of this new threat. Given the goals of rogue states and terrorists, the United States can no longer solely rely on a reactive [defensive] posture as we have in the past. The inability to deter a potential attacker, the immediacy of today’s threats, and the magnitude of potential harm that could be caused by our adversaries’ choice of weapons, do not permit that option… The United States has long maintained the option of preemptive actions to counter a sufficient threat to our national security. The greater the threat, the greater is the risk of inaction— and the more compelling the case for taking anticipatory action to defend ourselves, even if uncertainty remains as to the time and place of the enemy’s attack. To forestall or prevent such hostile acts by our adversaries, the United States will, if necessary, act preemptively… the United States cannot remain idle while dangers gather.”





Id.


� See, Sean D. Murphy, The Doctrine of Preemptive Self-Defense, 50 Vill. L. Rev. 699, 715-20 (2005) (outlining positions of various schools of thought on self-defense, including proponents of preemption); Michael J. Glennon, Preempting Terrorism: The Case for Anticipatory Self-Defense, Wkly. Standard, Jan. 28, 2002, at 24 (arguing in favor of preemption).


� William H Taft IV, The Legal Basis for Preemption, Council on Foreign Relations Memorandum (2002), available at: � HYPERLINK "http://www.cfr.org/publication/5250/legal_basis_for_preemption.html" ��http://www.cfr.org/publication/5250/legal_basis_for_preemption.html�. 


� William H Taft IV, ‘Preemptive Action in Self-Defense’ (2004) 98 American Society of International Law Proceedings 331, 332.


� Id.


� Id.


� Antony Anghie, The War on Terror and Iraq in Historical Perspective, 43 Osgoode Hall L. J. 45, 48 (2005) (quoting Richard Tuck, The Rights of War and Peace: Political Thought and the International Order From Grotius to Kant (New York, 1999)).


� See, U.N. Charter, art 51; Murphy, supra note 21, at 706-11 (outlining positions of various schools of thought on self-defense, including “strict constructionists” of the U.N. Charter).


� Christine Gray, supra note 16, at 130 (2004).


� See Gray, supra note 16, at 131 (citing S.C. 2818th meeting (14 July 1988); S/19989 U.S. justification and Article 51 report, 1988 U.N.Y.B. 199; I.C.J. pleadings, Aerial Incident Case, vol. II) (discussing U.S. defenses in Aerial Incident Case).


� See Gray, supra note 16, at 131; see also, William H. Taft IV, Todd F. Buchwald, Preemption, Iraq, and International Law, 97 Am. J. Int'l L. 557, July 2003 (characterizing 2003 invasion of Iraq as “the final episode in a conflict initiated more than a dozen years earlier by Iraq's invasion of Kuwait”); Sean Murphy, Assessing the Legality of Invading Iraq, 92 Geo. L. J. 173 (2004) (discussing U.S. assertion that Iraq’s violation of obligations under Security Council Resolutions 678, 687 and 1441 “reviv[ed]”  prior U.N. authorization of force).  Cf. John Yoo, International Law and the War in Iraq, 97 Am. J. Int’l. L. 563 (2003) (“First, the Security Council authorized military action against Iraq to implement the terms of the cease-fire that suspended the hostilities of the 1991 Gulf war…Second, international law permitted the use of force against Iraq in anticipatory self-defense because of the threat posed by an Iraq armed with WMD and in potential cooperation with international terrorist organizations.”).


� See Gray, supra note 16, at 130-31 (noting Israel did not rely on preemption, but rather claimed self-defense in response to Egypt’s naval blockade of the Straits of Tiran).


� A More Secure World, supra note 19, at 63.


� Id.


� Remarks by Vice President Biden at 45th Munich Conference on Security Policy, The White House, Office of the Vice President, Feb. 7, 2009 available at: � HYPERLINK "http://www.whitehouse.gov/the_press_office/RemarksbyVicePresidentBidenat45thMunichConferenceonSecurityPolicy/" ��http://www.whitehouse.gov/the_press_office/RemarksbyVicePresidentBidenat45thMunichConferenceonSecurityPolicy/�.





10

