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RECOMMENDATION

RESOLVED, That the American Bar Association opposes efforts to repeal Section 224 of the USA PATRIOT Act, Pub. L. No. 107-56 (“the Act”), which provides that certain of the surveillance authorities granted under Title II of the Act will expire on December 31, 2005;

FURTHER RESOLVED, That the American Bar Association urges Congress to conduct a thorough review of the implementation of the powers granted to the Executive Branch under the Act before considering legislation that would extend or further expand such powers; and

FURTHER RESOLVED, That the American Bar Association urges the Executive Branch to cooperate with the congressional committees of jurisdiction to ensure that they have timely access to all information they require to fulfill their oversight responsibilities with respect to the Act. 

REPORT

Introduction

The terrorist attacks on our nation have prompted Congress and the Executive Branch to take unprecedented steps to enhance the safety and well-being of the American people.  On October 26, 2001, within weeks of the attacks on the World Trade Center and the Pentagon, President Bush signed the USA PATRIOT Act (“the Act”)
, granting the Executive Branch broad new law enforcement, immigration, and intelligence-gathering powers.

Lawmakers of both parties recognized that such substantial new powers offered significant potential for abuse and negotiated a number of safeguards that were incorporated into the Act.  Chief among these was Section 224, the so-called “sunset” provision, which provided that many of the new surveillance authorities would expire on December 31, 2005, unless renewed or re-enacted by Congress.

The purpose of the sunset provision was to emphasize that the new authorities were temporary, enacted quickly in response to a national emergency, and by their nature highly prone to potential abuse.  By placing a time limit on these powers, Congress sought to induce the government to use them with restraint and to assure the American people that lawmakers would conduct a thorough and searching review, in what they hoped would be a calmer and more reflective climate, to determine whether the new powers were being used properly and effectively and whether their further extension was warranted.

Such a review necessarily requires cooperation between congressional oversight committees and the agencies that they oversee to ensure that the committees have timely access to the information they require.  To date, however, such cooperation has not been forthcoming.

Even so, some Executive Branch officials and members of Congress sought to repeal the sunset provision barely 18 months after its enactment and to make permanent the enhanced surveillance powers to which it applies.  Although such efforts have encountered strong bipartisan opposition, they are expected to continue.  Repeal of the sunset provision would abrogate the express understandings under which Congress agreed to grant these powers.  Attempts at repeal also would shake the confidence of a public that has become increasingly concerned about their nature and extent and troubled at the prospect that emergency provisions would become a permanent part of our law with as little debate as they originally received.

The proposed resolution does not address the substance of either the USA PATRIOT Act or any proposals for the statute’s amendment.  Rather, it seeks to reaffirm the principle that effective legislative oversight of executive agencies is critical to maintaining the constitutionally established balance of powers among our branches of government.  

Specifically, the resolution opposes efforts to repeal the sunset provision, urges Congress to conduct a thorough review of the implementation of the powers granted to the Executive Branch under the Act before considering any extension or expansion of surveillance authority under the Act, and urges the Executive branch to cooperate with the congressional committees that have  jurisdiction over the Act to ensure that they have timely access to all information they require to meet their responsibilities. 

Since the tragedies of September 11, the ABA has adopted several policies seeking to ensure that the government, in fighting the war against terrorism, strikes the proper balance between national security needs and the preservation of civil liberties.  Most recently, in February 2003 the ABA adopted a policy urging Congress to conduct regular and timely oversight, and to provide for periodic reports to the public, to ensure that government actions undertaken pursuant to the Foreign Intelligence Surveillance Act (FISA) comport with constitutional guarantees.

This resolution would carry that principle one step further, urging Congress and the Executive Branch to fulfill their constitutional responsibilities to ensure that the expansive powers put into place to combat terrorism do not compromise our fundamental freedoms.  

Enactment of the USA PATRIOT Act 

The USA PATRIOT Act includes 10 titles that amend 15 separate criminal statutes, create dozens of new federal crimes directed against terrorism, and greatly expand the authority of the government to conduct electronic surveillance and physical searches.
  For example, the Act expands the definition of “terrorist activity” (Section 411).  It vastly broadens the government’s search and surveillance powers, including its power to carry out electronic and computer surveillance (Sections 209-212), “sneak and peak” searches (Section 213), and roving wiretaps (Section 206); to use pen registers and “trap and trace” devices (Section 216); and to obtain nationwide search warrants (Sections 219 and 220).

Critics of these provisions recalled the abuses that had resulted from the largely unregulated use of such powers in the decades following World War II: the misuse of wiretap authority to harass anti-war dissenters, eavesdrop on conversations of government officials, journalists, and civil rights leaders, and conduct other improper surveillance.  In 1975, the U. S. Senate Select Committee to Study Governmental Operations with Respect to Intelligence Activities (“the Church Committee”) concluded that the government’s use of covert surveillance had been excessive, had circumvented the democratic process, and had violated the Constitution.

Yet in the fear and confusion of the days following September 11, Congress spent little time  examining the fundamental changes that the Act would bring about in the conduct of law enforcement and foreign intelligence investigations, approving the Act within a five-week period.
  The House Judiciary and Senate Intelligence Committees held only single-day hearings on the bill; U. S. Attorney General Ashcroft testified for only an hour in the House.
  In the House, the Judiciary Committee bill was rewritten by the House leadership; in the Senate, there was no Committee vote at all.  Differences between the two versions of the bill were negotiated among a small group of legislators and Administration officials meeting informally rather than in a conference committee.
  Few members ever saw the final draft of the legislation before voting on its final passage.

The Sunset Provision

Even as the legislation made its way through both chambers, however, many lawmakers recognized that the enhancements of Executive Branch powers contained in the bill raised important constitutional questions that could not be answered before the statute was enacted.
  Members of both parties sought to include at least minimal safeguards against the misuse of the new authorities.
 The sunset provision, originally included in the bill reported by the House Judiciary Committee, was seen as a particularly potent means of pressing the Administration to exercise the new authorities responsibly.  Although it applies specifically only to selected surveillance provisions in the bill,
 its intended effect was to encourage responsible implementation of the Act as a whole.

The inclusion of the sunset provision has done little enough to reassure those who regard the steps taken to date under the authority of the Act as an excessive and disproportionate response to the terrorist threat.  A wide range of interest groups 
 and editorials from a cross-section of the nation’s leading newspapers
 have criticized major elements of the Act itself and its implementation.  As of the end of May 2003, at least 115 cities, towns, and counties (and at least three states) across the nation had passed resolutions opposing implementation of the Act in their jurisdictions.

Congressional Oversight and Legislative Proposals

A year and a half after the Act’s approval, it is clear that the government is making full use of the new powers that it has been granted.
  Congressional supporters of the legislation also are asking whether the provisions have been effective and whether the sunset provision has resulted in any greater accountability on the part of government enforcement and surveillance agencies.  Congressional committees with oversight jurisdiction of the Act have had little success to date in obtaining answers from the U. S. Department of Justice and the Department of Homeland Security or the agencies under them.  In a February 2003 interim report on oversight efforts, Sens. Patrick J. Leahy (D-VT), Arlen Specter (R-PA), and Charles E. Grassley (R-IA) state that “legitimate [congressional oversight] requests went unanswered or the DOJ answers were delayed for so long or were so incomplete that they were of minimal use in the oversight efforts of the [Senate Judiciary] committee. . . . The DOJ and the FBI have made exercise of our oversight responsibilities difficult.”
 

Cooperation with the House of Representatives has been no better.  In June 2002, House Judiciary Chairman F. James Sensenbrenner, Jr. (R-WI) and Ranking Member John Conyers, Jr. (D-MI) asked Attorney General Ashcroft to respond to 50 questions regarding the use and effectiveness of the new law enforcement and surveillance provisions in the Act.
  Although some responses eventually were provided to the committee, answers to a number of questions were submitted only to the House Intelligence Committee, which conducts its proceedings in secret.
  On April 1, 2003, Sensenbrenner and Conyers again forwarded questions to the Justice Department,
 to which partial answers were submitted to the committee on May 13.
 

Despite the lack of information about the use and effectiveness of the Act, in April 2003 Senate Judiciary Committee Chairman Orrin Hatch (R-UT) proposed amending it to repeal the sunset provision.
 Although the Administration favors the repeal, the proposal drew immediate criticism from both Republicans and Democrats in Congress.
  The proposal was dropped in exchange for Senate approval of a bill that further expands the government’s powers under FISA, but repeal efforts could be renewed at any time. 

In February 2003, it was reported that the Justice Department has been considering a new legislative proposal that would dramatically enhance powers already granted to the government in the USA PATRIOT Act.  The draft bill, entitled, “The Domestic Security Enhancement Act of 2003,”
 “would radically expand law enforcement and intelligence gathering authorities, reduce or eliminate judicial oversight over surveillance, authorize secret arrests, create a DNA database based on unchecked executive 'suspicion,' create new death penalties, and even seek to take American citizenship away from persons who belong to or support disfavored political groups."
  Although the Administration has disclaimed any intention to file the bill in its present form, the appearance of the draft has stiffened the resolve of some congressional leaders to resist consideration of proposals to expand or extend the USA PATRIOT Act until Congress has had adequate time and has received sufficient information to determine that the Act has been implemented effectively and responsibly.

The Proposed Resolution

The resolution takes no position regarding the substance of the USA PATRIOT Act or proposals for its amendment.  Rather, it seeks to reaffirm the principle that effective legislative oversight of executive agencies is critical to maintaining the constitutionally established balance of powers among our branches of government.

Specifically, the resolution

1) opposes efforts to repeal section 224 of the USA PATRIOT Act, Pub. L. No. 107-56 (the ‘Act’), which provides that certain of the surveillance authorities granted under title II of the Act will expire on December 31, 2005;

2) urges Congress to conduct a thorough review of the implementation of the powers granted to the Executive Branch under the Act before considering legislation that would extend or further expand such powers; and

3) urges the Executive Branch to cooperate with the congressional committees of jurisdiction to ensure that they have timely access to all information they require to fulfill their oversight responsibilities with respect to the Act.

Conclusion 

Congress moved rapidly to enact the USA PATRIOT Act in the wake of the worst terrorist event in the nation’s history.  To ensure that it would have the opportunity to revisit that decision at a later date and to discourage the government from misusing its substantial new powers in the meantime, Congress included a sunset provision in the Act that provides for the automatic expiration of key surveillance powers on December 31, 2005.

Congress should resist attempts to repeal that provision and should decline to extend or expand any other provisions of the Act unless and until it has conducted sufficient oversight to determine that the measures currently in effect have been implemented effectively and responsibly and that their extension is warranted.

Effective oversight requires the sustained attention of members of Congress and the full cooperation of the Executive Branch.  Only when both are present can the public have confidence that the government’s national security initiatives are being carried out within constitutional bounds.

Respectfully submitted,

Mark D. Agrast, Chair

Section of Individual Rights and Responsibilities

August 2003
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