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I.
Introduction
In June of 2001, the Council of the Section of Legal Education and Admissions to the Bar adopted a statement of Strategic Objectives for the Section for 2001-05.  With respect to the Accreditation Project, the Strategic Objectives included the following:

A. Consider ways in which the oversight and consumer protection functions of the accreditation process can be undertaken more efficiently, with less burden on schools while maintaining an effective regulatory process.  One major objective should be to focus the effort of the Accreditation Committee even more carefully on issues of core importance to quality legal education and to target accreditation review resources more directly on matters that require the most careful oversight.

*       *      *

3. Employ staff resources to provide greater assistance to site team chairs in preparing for site evaluations, and to review site evaluation reports for completeness and accuracy before those reports are sent to the school or the Accreditation Committee.

4. Consider whether revisions to the site evaluation process for fully approved schools can be made that would improve the effectiveness of oversight while reducing the burdens on schools of the evaluation process. Issues that might be considered include: How frequently should site evaluations of fully approved schools be undertaken?  Should some site evaluations be limited site evaluations (with a smaller visiting team and more limited purposes) and some full site evaluations similar to the current model?  . . .  Should staff members more frequently go on site visits and, if so, what should be the role of such staff members?

5. Consider how to secure adequate and consistent financial support for the Accreditation Project.  For example, should the law school contribution to the financing of the Project be changed – at least for fully approved law schools – from the present reliance on fees for site evaluations to a fixed annual fee paid by all fully approved schools?  How should the law school contribution toward the financing of the evaluation of foreign programs be structured?

In the summer of 2001, Chief Justice Gerald VandeWalle, Chair of the Council, appointed the Task Force on Accreditation Processes.  Its members are:

Dean E. Thomas Sullivan, University of Minnesota School of Law, Minneapolis,
     

Minnesota, Chair (and Chair-Elect of the Council)
Hulett H. Askew, Esq., Director of Bar Admissions, Supreme Court of Georgia,


Atlanta, Georgia (and a member of the Accreditation Committee)

Professor J. Martin Burke, University of Montana School of Law


Missoula, Montana (and Chair of the Accreditation Committee)

President Russell K. Osgood, Grinnell College, Grinnell, Iowa


(and a member of the Standards Review Committee)

Pauline A. Schneider, Esq., Hunton & Williams, Washington, D.C.


(and Vice-Chair of the Council)

Dean Rennard Strickland, University of Oregon School of Law, Eugene, Oregon


(and past president of the Association of American Law Schools)

Dr. Paul S. Sypherd, Tucson, Arizona


(retired provost of the University of Arizona)

Staff support for the Task Force was provided by Dean John A. Sebert, Consultant; Dean Barry A. Currier, Deputy Consultant; Camille deJorna, Esq., Associate Consultant; and Ms. Cathy A. Schrage, Executive Assistant for Accreditation.

The Task Force held three meetings: on October 11, 2001, in Chicago; on November 30, 2001, in New Orleans; and on February 1, 2002, in Philadelphia.  During those meetings the Task Force reviewed prior reports concerning the ABA accreditation process (particularly the Ramsey Committee Report, issued in July 1990; the Wahl Commission Report, issued in October 1995; and the Wahl Commission Supplemental Report, issued in November 1995).  The staff provided extensive information concerning the conduct, staffing and financing of the accreditation process in recent years.

At its February 2002 meeting, the Task Force reached tentative consensus on its recommendations.  The remainder of the time since then has been spent exchanging and reviewing drafts and discussion papers.  This report is the result of the deliberations and process described in this Introduction.

II. 
Practices of Other Similar Accrediting Agencies
At the request of the Task Force, Dean Sebert spoke with executive directors of a number of specialized and regional accrediting agencies to ascertain their practices, with particular attention to the length of regular review cycles and the extent of monitoring of accredited institutions between regularly scheduled reviews.  A brief summary of the results of those inquiries follows:

Accrediting Board for Engineering and Technology (ABET):  ABET conducts a site visit of all accredited programs every six years.  (Since ABET accredits specific programs rather than a school or college, there often are multiple programs at each college or university they visit.  Thus the typical site team consists of a chair and one team member for each accredited program.)  If significant problems with respect to a program are discovered during a site visit, ABET can and often does require a subsequent site visit in three years.  There is no required annual report, but schools are required to report any substantial changes that occur between site visits.  Staff members do not participate in site visits.

Association to Advance Collegiate Schools of Business (AASCB):  At present, AASCB undertakes a comprehensive review and re-accreditation of all accredited business schools every ten years.  They are planning to change to a system under which they undertake a comprehensive review of a school only at the point of initial accreditation.  Thereafter, they will visit an accredited school every five years, but the five-year review will focus primarily on the adequacy of the school’s strategic planning and on major changes that have occurred since the last site visit.  If there is a standards compliance problem that is detected during the five-year review, a site visit for the following year might be ordered.  There is no present or planned monitoring of accredited schools between site visits.  Staff members participate on site teams only occasionally.

Liaison Committee on Medical Education (LCME):  The LCME now undertakes a full evaluation of every accredited medical school every seven years.  They are soon going to extend that normal evaluation cycle to eight years.  LCME does not require medial schools to submit a comprehensive annual questionnaire.  Either under the current seven-year cycle or the new eight-year cycle, LCME does not undertake any interim monitoring of accredited schools other than through reports back that result from action on a sabbatical evaluation report.  LCME is one of the few accrediting agencies that frequently sends LCME staff members on site visits; either a staff member or a volunteer member of the LCME will participate in almost all of the approximately 24 site evaluations that LCME conducts annually.

Middle States Association of Colleges and Schools:  As is true of most regional accrediting agencies, Middle States reviews every accredited institution every ten years, with a required written report at the five-year point.  Staff members do not participate on site visits, but the staff liaison for each institution visits the institution prior to the ten-year site visit to assist the institution in preparing for the site visit.

North Central Association of Colleges and Schools:  Accredited institutions are visited in the fifth year after initial accreditation.  Thereafter, each site team recommends (subject to review by the North Central Accreditation Committee) the length of time before the next site visit and that period is usually either five or ten years.  The site team also has the power to recommend interim limited site visits focused on specific issues.  North Central receives annual reports from schools but does not systematically review those reports to determine whether any unscheduled site visit or supplemental report should be required of the institution.  Staff members only occasionally participate in site visits.

III. 
Summary of Recommendations
In framing its recommendations, the Task Force has sought to preserve the strong tradition of the ABA accreditation process of having regular and high quality peer review of law schools, to improve the quality of the accreditation reviews, and to make those reviews more effective and efficient.  In seeking to achieve those goals, the Task Force has made recommendations in three major areas:

Frequency of Site Evaluations (see Part IV of the Report):  

The Task Force recommends that a full site evaluation of fully-approved schools be conducted once every ten years (rather than the current cycle of once every seven years), and that in the middle of the ten-year period a five-year review be conducted of every fully approved law school.  The five-year review would be based on a written update from the school of its most recent self-study, a ‘five-year review questionnaire” that will be much less detailed than the current Site Evaluation Questionnaire, and other information available to the Accreditation Committee.  

Based upon its review of this information, the Accreditation Committee would determine the scope of the five-year review and decide whether the evaluator or evaluators that would be appointed would need to visit the school in person or could conduct the five-year review and prepare the five-year report based on documents, e-mail and telephone conversations.  The school would have the usual right to comment on the five-year report, and the Accreditation Committee would review that report in the normal manner, with the usual powers to conclude that a school is not in compliance with one or more standards and to require a school to report back on steps that it is taking to bring itself into compliance.

The site evaluation undertaken at the ten-year point would be a full site evaluation, similar to the ones that schools now undergo every seven years.  The Task Force also recommends that when a school is newly granted full approval, the school have a full site evaluation in the fifth year after receipt of full approval. Thereafter, the newly approved school would fall under the site evaluation schedule described above.  (Under present procedures, a school undergoes a full site evaluation in the third year after receiving full approval and thereafter every seven years.)

The Task Force recommends no change in the current procedures for evaluating schools applying for provisional approval or in provisional status.  The Council last year approved some changes to the procedures for conducting site evaluations of provisional schools [see Rule 9(b)], and the Task Force saw no reason to modify those provisions.

The Task Force believes that these recommendations will continue to provide excellent oversight of all fully approved law schools while, through careful implementation of the five-year review process, permit closer and more effective monitoring (by both the staff and the Accreditation Committee) of those schools that are most in need of oversight or that experience significant problems in the middle of an evaluation cycle.

Review of Post- and Non-J.D. Programs (see Part V):

Under current procedures, when a school seeks acquiescence in the establishment of a post-J.D. program (e.g., an LL.M.) or a non-J.D. program (e.g., a masters in a specific area of law for nonlaywers), a site evaluator is sent to the school twice – once before acquiescence is granted and again two years after the program is approved (to ascertain whether the benefits expected from the program are being realized).  Moreover, all applications for acquiescence in post- or non-J.D. programs must be approved by the Council.

The Task Force notes that under the Standards the role of the Council and the Accreditation Committee with respect to post- and non-J.D. programs is very limited.  Acquiescence shall be granted, under Standard 308 and Rule 18(p) if the program will not detract from the school’s ability to provide a J.D. program that meets the standards.  In light of the very limited oversight that the Standards provide for post- and non-J.D. programs, the Task Force makes four central recommendations:

That initial acquiescence in the establishment of post- and non-J.D. programs be granted on the paper record and without an initial site visit (similar to the process for approving the establishment of new foreign summer programs);

That an evaluation of a new post- or non-J.D. program occur during the first academic year that students are enrolled in the program, and that whether an actual on-site evaluation is necessary would be determined after review of documents and other information provided by the school; 

That (similar to current procedures) any subsequent review of an existing post- or non-J.D. program be undertaken as part of the regular evaluation of the school; and

That the power to acquiesce in the establishment of a new post- or non-J.D. program be delegated to the Accreditation Committee subject to the usual rights of appeal to the Council.

Adequate Financing for the Accreditation Project (see Part VI)
At present, the primary financial support for the Accreditation Project comes from two sources.  An appropriation from the ABA Board of Governors has in recent years provided between 42 and 45 percent of the funding of the Project.  The remaining funding comes primarily from fees assessed to law schools for site evaluations.  Those fees are assessed for the site evaluations of schools applying for provisional approval, for the annual site evaluations of provisional schools, for the sabbatical site evaluations of fully approved schools, for every site evaluation of a foreign program, and for every site evaluation undertaken in conjunction with an application for acquiescence in a post- or non-J.D. program or other major change.

The present system of relying on site evaluation fees for the law schools’ financial contribution to the Accreditation Project creates two significant problems.  First, the annual revenue from site evaluation fees varies dramatically from year to year because over a seven-year period the number of sabbatical site evaluations of fully approved schools varies from a low of 16 (e.g., in fiscal year 2002-03) to a high of 32 (e.g., in fiscal year 2000-01).  This great variance in site fee revenue creates severe difficulties in budgeting and requires unreasonably large variations in the Section’s annual requests for appropriations from the Board of Governors to support the Accreditation Project.

Second, under the present fee system post-J.D. and foreign programs contribute much more to the financial support of the accreditation process than would seem appropriate in light of the staff effort involved in oversight of those programs.  Foreign and post-J.D. program fees represent about one-third of the revenue contributed by schools to the Accreditation Project, but oversight of foreign and post-J.D. programs consumes only about fifteen or twenty percent of the total staff time spent on accreditation activities.  Eighty to eighty-five percent of staff time is spent on J.D. program matters, but the combination of J.D. program fees and fees from the statistical project represent only about two-thirds of the school contributions to the Accreditation Project.

The Task Force recommends the adoption of an annual fee system for fully approved law schools and for foreign summer programs beginning in fiscal year 2003-04.  This revised fee arrangement will provide more stable and consistent financial support for the Accreditation Project and will allocate more equitably the cost of accreditation activities between J.D. programs, and foreign and post-J.D. programs.  These annual fees would replace the annual site evaluation process fee, the site evaluation fees that fully approved schools pay, and all fees associated with site evaluations of foreign programs other than fees for an initial application for approval of a foreign program. 

For post- and non-J.D. programs, the Task Force recommends that there be a fee  for an application for acquiescence in a post- or non-J.D. program, and that no subsequent fee be charged for such programs.

The Task Force recommends no change in the way in which schools applying for provisional approval or in provisional status are charged, which is by a one-time fee in connection with the application for provisional approval and subsequent fees for each annual site evaluation.

Finally, the Task Force recommends that subscription to the statistical services (the Annual Questionnaire take-offs and the Library takeoffs) remain voluntary and that the fees for FY 2003-04 be set at approximately the same level as at present.

The proposed annual fee system will provide a much more stable financial basis for the Accreditation Project.  In addition, the new system will result in a balance between the financial contribution of foreign and post-J.D. programs, on the one hand, and J.D. programs and the statistical fees that much more closely reflects the level of staff effort devoted to those programs.  It is estimated that, under the proposed fee system, fees received from J.D. programs and statistical fees will provide slightly over 80 percent of the school’s contribution to the accreditation Project (compared to the present two-thirds) and that foreign and post-J.D. program fees will comprise about 20 percent of fee revenues (as opposed to the present one-third).

IV. 
Frequency of Site Evaluations
The hallmark of the law school accreditation process has been regular, high quality peer review of law schools.  The Task Force has sought to uphold this tradition and both to improve the quality of the accreditation reviews and to promote greater efficiency and effectiveness in the accreditation process.  After careful deliberation and review of the practices of some other higher education accrediting agencies, the Task Force proposes moving to a more flexible ten-year site evaluation cycle with a mid-cycle review.  This proposal results from a careful consideration of the Section’s experience with the accreditation process and the resources available to monitor the core quality of law schools. 

Law schools historically have been subject to a full site evaluation every seven years.  In the majority of cases, the Accreditation Committee, in reviewing a law school’s site evaluation report, concludes that the law school is not in compliance with one or more of the Standards and asks the school to report back (normally within a year) on the steps it has taken to bring itself into compliance.  Nonetheless, the experience of the Accreditation Committee is that most law schools resolve fairly rapidly their compliance issues.  The Task Force thus has concluded that with respect to the majority of schools, a longer hiatus between on-site visits would not dilute the effectiveness of the Accreditation Committee’s monitoring of law schools, particularly if the lengthening of the time between full site evaluations were accompanied by an appropriately tailored interim review.  

By contrast, approximately twenty percent of the law schools present more serious accreditation issues resulting in the need for on-going reports by the School in response to the Committee’s action letters and, in a relatively small number of cases, the need for an appearance by the school’s dean and its university president before the Committee. Some law schools have remained on report-back status throughout the entire period between their sabbatical site evaluations. The Accreditation Committee historically provided for on-site evaluations outside of the regular sabbatical process only in exceptional cases.  Thus, generally, even those schools with persistent accreditation issues were subjected to on-site inspections only every seven years.   The Task Force concluded that, with regard to those schools, closer monitoring, including the possibility of more frequent on-site visits, is both desirable and necessary.  

In view of the above considerations, the Task Force designed the proposed ten-year site evaluation cycle with a mid-cycle review to accomplish the following objectives:

1) Provide an appropriate level of review for law schools, combining a longer interval between full site evaluations with a flexible interim review process;

2) Provide closer monitoring, including more frequent on-site evaluations, of law schools with serious compliance issues;

3) Establish an appropriate initial cycle of review for newly approved law schools;

4) Focus more staff and Committee time on accreditation issues that address the core quality of law schools; and 

5) Promote greater efficiency and effectiveness of the Section staff and volunteers through this more focused approach to accreditation.

In proposing lengthening the time between full site visits, the Task Force was aware of the need for a means of monitoring each school between site visits to ensure continued regular focus on core quality issues.  A five-year review will be the primary vehicle for this mid-cycle monitoring.  There are a variety of possible models for a five-year review.  This Report sets forth the initial recommendations of the Task Force concerning the structure of the five-year review, but comments are in particular solicited as to possible alternative models for conducting a five-year review.   

The Task Force recommends that the five year review be based upon an update to the school’s most recent self-study (or other report from the school concerning significant changes that have occurred at the school since the most recent full site evaluation) and a five year review questionnaire submitted by the school.  The five-year review questionnaire will be considerably shorter and more focused than the full site evaluation questionnaire that the school would be expected to complete every ten years.  (The Questionnaire Committee and the Consultant’s staff have been asked this year to prepare a draft of a five-year review questionnaire.)  

A key to the effectiveness of this five-year review is the role that the Accreditation Committee would play in initially determining the scope and nature of the mid-term review based upon the school’s update to its self-study, the five-year review questionnaire, the recent history of actions concerning the school, and other information available to the Committee.  The senior staff of the Consultant’s Office would assist the Committee in reviewing the documents and other available information and in determining the scope and nature of the five-year review for each school.  Based upon the direction of the Committee concerning the scope of the review, the Consultant would appoint one or more site evaluators to undertake the review.  It is anticipated that the evaluator(s) in most cases will be directed to conduct the review by telephone or e-mail and review of the documents submitted by the school, or by comparable means. In the cases of schools experiencing serious accreditation problems, however, the Committee may direct the evaluator(s) to conduct a site evaluation.  

The Task Force notes that with respect to many key areas of the Standards, documents can and do provide the primary information upon which determinations of compliance can be (and in fact are) made.  Examples include matters related to finances; program of legal education; faculty (such as qualifications, turnover, and division of instructional responsibility between full-time and adjunct faculty); admissions, attrition, bar passage and placement; and many matters with respect to library and technology.  Teaching quality obviously cannot be observed without an actual site visit, but the Task Force notes that in recent years teaching quality has been an issue at only a small number of schools and that other indicia that are reviewable without a site visit (e.g., attrition and bar passage) may indicate the possibility of teaching quality issues.  

The scope of any site evaluation would depend upon the nature of the problems identified by the Committee.  In addition, under the Task Force’s vision of the five-year review process, the appointed site evaluator(s) would have the right to recommend to the Chair of the Accreditation Committee and the Consultant that the initially prescribed scope of the five-year review be revised if the evaluator discovers information that leads the evaluator to believe that a more extensive review process than that initially contemplated is warranted.  As with full site evaluations, comprehensive instructions would be provided both to schools and to site evaluators concerning the five-year review process.    

The Committee would review the report of the site evaluator(s) and the school’s response to that report.  As a result of that review, the Committee could take any action, including finding a school in noncompliance and requiring a report back under Rule 11(a), that it may now take when acting upon a regular site evaluation report.  The Task Force understands that this year the Accreditation Committee is considering how it might implement the type of five-year review process that the Task Force has recommended, including in particular how it might make its judgments concerning the nature and scope of the review to be undertaken at the five-year point.  

By means of this flexible five year review, those schools most in need of oversight will be more closely monitored by the Accreditation Committee and may be visited more frequently than in the past.  As noted previously, it is estimated based on prior experience that only about twenty percent of ABA law schools fall into this latter category.  Other fully approved schools, though being required to file the five-year Interim Report, may have an actual on-site visit only in conjunction with the full ten-year review.  

Importantly, the ten-year accreditation cycle with mid-term review also will be supplemented by a computer program that analyzes Annual Questionnaire data submitted by law schools.  (This system has recently been developed under the direction of the Questionnaire Committee and in consultation with the Accreditation Committee.)  The program analyzes 14 different categories of Annual Questionnaire data for each school in relation to criteria established by the Questionnaire Committee and approved by the Accreditation Committee.  The program and the data it generates will not in themselves result in any action with respect to any school, but the system will enable the Consultant’s Office staff and the Accreditation Committee to monitor all law schools more closely on an ongoing basis and to identify for possible further evaluation any schools that appear to be experiencing serious negative events in the middle of a reporting cycle.

With respect to newly accredited schools, the Task Force recommends that a full site evaluation henceforth occur in the fifth year (rather than in the third year as under prior rules) following full approval and every tenth year thereafter. This shorter cycle for the school’s first full site evaluation following the granting of full approval recognizes the fact that, in recommending such approval, the Committee typically has directed the new fully accredited school’s attention to numerous areas of continuing concern.  As a result, new fully accredited schools should be more closely monitored in the first years following full approval.  The prior three-year interval between the granting of full approval and the next full site evaluation does not give a school sufficient time to mature and develop its programs before it must undertake a complete new self-study and undergo a full site evaluation.  
If the Council gives preliminary approval to the proposal to move to a ten-year site evaluation cycle with a five-year mid-cycle review, the Consultant’s staff will develop a proposed schedule for moving approved law schools from the current seven-year evaluation cycle to the new cycle.  The Questionnaire Committee and the Consultant’s staff will also develop a five-year review questionnaire that will be used in conjunction with the mid-cycle reviews.

Proposed Rule Revisions to Implement the Ten-Year Cycle and Mid-Cycle Review Proposals 
The Task Force recommends the following changes in rules 2, 3 and 9 of the Rules of Procedure for Approval of Law Schools.
************************************************************************

Rule 2. Site Evaluation - Uniform Provisions  

New title: Rule 2A.  Site Evaluation - Uniform Provisions


(Rule 2A will contain, without change, the substance of present Rule 2.)

Rule 2B.  The Five Year Review - Uniform Provisions
(a) In the fifth year following a Rule 2A site evaluation of a school (or, in the case of a newly approved law school, in the fifth year following the first Rule 2A site evaluation subsequent to the granting of full approval), a law school shall furnish to the Consultant a completed five-year review questionnaire together with a five-year report.  The five-year report should concisely  (1) report progress the school has made in achieving goals identified in its last self-study as well as any significant changes in the school since the last full site evaluation; and (2) provide an update on outstanding areas of noncompliance or concern, if any, identified by the Accreditation Committee or the Council in the most recent action letters to the school. 

(b) The Consultant shall forward the school’s five-year review questionnaire, the school’s five-year report and any outstanding complaints received under Rule 24 to the Accreditation Committee.  The Accreditation Committee shall review the school’s materials and determine the scope of the five-year review to be undertaken by an evaluator or evaluators appointed by the Consultant. The Accreditation Committee in its discretion shall direct the means by which the review is to be conducted. For example, the Committee may direct the evaluator(s) to conduct the review by telephone, e-mail and review of the school’s materials, or by other appropriate means, or to conduct a site visit of the school.  The Accreditation Committee, based upon the material submitted by the school, shall specify those matters, which will be the focus of the review.  The evaluator(s) also may recommend to the Chair of the Accreditation Committee and the Consultant that the scope and nature of the five-year review be more extensive than that initially approved by the Accreditation Committee if information ascertained by the evaluator(s) indicates the need for a more extensive review.  

(c) Upon completion of the review, the evaluator(s) shall submit a written report to the Consultant.  The report shall provide the facts pertinent to the matters identified by the Committee as well as any other facts relevant to the school’s accreditation status, which the evaluator identifies in the course of the review.  The evaluator(s) shall not determine compliance or non-compliance with the Standards, but shall report facts and observations that will enable the Committee and Council to determine compliance. 

(d) After reviewing the report and conforming it to the requirements of Rule 2B(c), the Consultant shall transmit the report to the president and the dean of the law school in order to provide them an opportunity to suggest factual corrections and comments.  In the letter transmitting the report, the Consultant shall include the date on which the Accreditation Committee will consider the report and shall indicate that any response to the report must be received by the Consultant at least fifteen (15) days prior to the date of the meeting at which the Accreditation Committee will consider the report.  The school shall be given at least thirty (30) days to prepare its response to the report, unless the school consents to a shorter time period.  The 30-day period shall run from the date on which the Consultant mails the report to the school. 

(e) Following receipt of the school’s response to the site evaluation report, the Consultant shall forward a copy of the report with the school’s response to members of the Accreditation Committee and to the evaluator.

(f) The Accreditation Committee may not consider any additional information submitted by the school after the school’s response to the report has been received by the Consultant, unless (1) the information is received in writing by the Consultant at least fifteen (15) days before the Committee meeting at which the report is scheduled to be considered, or (2) for good cause shown, the chairperson of the Committee authorizes considerations of the additional information that was not received in a timely manner. 

Rule 3.  Accreditation Committee Consideration - Uniform Provisions

(a) After completion of the process provided in Rule 2A or Rule 2B, the Accreditation Committee shall meet to assess approval based upon a record consisting of the law school’s application (in the case of a school seeking provisional or full approval), the Rule 2A site evaluation report or the Rule 2B evaluation report, any written material submitted in a timely manner by the school, and other relevant information. 

(b) The chairperson or a member of the Rule 2A site evaluation team or the Rule 2B evaluator may be present at the Committee meeting at which the law school is considered if requested by the chairperson of the Committee. The reasonable and necessary expenses of such attendance shall be the responsibility of the law school.  The Committee may review with the chair of the Rule 2A site evaluation team or the Rule 2B evaluator its proposed action before making its final decision.



(The remainder of Rule 3 remains the same.)

Rule 9: Site Evaluation of Provisionally or Fully Approved Law Schools
(a) A site evaluation of a provisionally approved law school shall be conducted each year.  Following full approval, (1) a site evaluation pursuant to Rule 2A shall be conducted in the fifth year following the granting of full approval and every tenth year thereafter; and (2) a five year review pursuant to Rule 2B shall be conducted in the fifth year following each Rule 2A site evaluation.  (In the case of a school newly granted full approval, the first five-year review shall occur five years after the first Rule 2A site evaluation to be conducted subsequent to the granting of full approval.) The Council or Committee may order additional site evaluations of a school when special circumstances warrant.  

(b) NO CHANGE

(c) The Consultant shall arrange for the site evaluation in accordance with Rule 2A and the five-year review in accordance with Rule 2B. 

(d) Upon the completion of the procedures provided in Rule 2A and Rule 2B, the Accreditation Committee shall consider the law school’s status in accordance with Rule 3. 

(e) A request for the postponement of a Rule 2A site evaluation or the Rule 2B five-year review will be granted only if the law school is in the process of moving to a new physical facility or if extraordinary circumstances exist which would make it impossible for the scheduled site evaluation or five-year review to take place.  The postponement shall not exceed one year. The pending resignation of a dean, the appointment of an acting dean, or the appointment of a permanent dean are not grounds for the postponement of a scheduled site evaluation.

V.
Review of Post- and Non-J.D. Programs
Rule 18 of the Rules of Procedure for Approval of Law Schools states that “. . .before making a major change in the program of legal education, a provisionally or fully approved school shall apply for and obtain Council acquiescence in the proposed change.”  Among the major changes listed is “. . .(4) Establishing a new or different program leading to a degree in addition to a J.D. degree.”  Thus, a law school that seeks to establish a post-J.D. degree program (typically an LL.M. program) or a non-J.D. degree program (e.g., a Masters in Health Law) must apply for, and receive, acquiescence from the Council.  For simplicity, the remainder of this text refers only to post-J.D. programs but should be read as including non-J.D. programs.  
Once a school applies for acquiescence, the Consultant arranges for a site visit to the school under present Rule 2 and the Task Force’s proposed Rule 2A.  The report of the team is presented to the Accreditation Committee, which makes a recommendation to the Council regarding acquiescence.  The Council, under Standard 308 and Rule 18 (p), shall acquiesce if the post-J.D. program will not detract from the J.D. program and the existing J.D. program meets or exceeds the Standards, and if the minimal additional requirements of Standard 307 are met.  Following acquiescence, pursuant to Rule 18(t), the Consultant shall arrange for a limited site evaluation of the school no later than two years after acquiescence to determine if the school has realized the anticipated benefits of the program and remains in compliance with the standards.

Three questions regarding post-J.D. programs were presented to the Task Force:

Should a site visit be required prior to acquiescence or should the site visit occur (as it does with summer foreign programs) after students are enrolled in the program?

Should there always be a site visit within two years of the granting of acquiescence in a post-J.D. program?

Should the Accreditation Committee be delegated authority to grant acquiescence without review and approval by the Council?

Should a site visit be required before acquiescence?
Questions have been raised over the years as to whether the time, effort and costs required of schools, volunteers and staff in the site visit process for post-J.D. programs are justified in light of the number of students involved and the overall impact of such programs on the J.D. educational program of the school.  The Task Force believes that no site visit should be required prior to acquiescence, assuming a complete paper record is compiled and received by the Accreditation Committee for review.

A site visit prior to acquiescence occurs before students have been enrolled and while the school is still in the planning stages for the post-J.D. program.  In the experience of the Accreditation Committee, these visits only on occasion develop facts that were not evident in the program application or in the Committee’s history of its dealings with the school.  The Task Force, therefore, concluded that a site visit should not be required prior to the consideration by the Accreditation Committee of whether to recommend acquiescence.  It is the belief of the Task Force that the paper record, supplemented by any follow-up information gathered by the Consultant’s Office, presents an adequate record upon which the acquiescence decision can be made.  This is particularly true for the typical post-J.D. applications that are now being received, which contemplate a relatively small enrollment and most of the instruction of post-J.D. students occurring in classes that also are offered to J.D. students. Requiring a site visit prior to acquiescence thus appears to serve little purpose and unnecessarily delays the process of obtaining acquiescence in post-J.D. programs.  Initially granting acquiescence without a site visit would be analogous to the procedure that has been used successfully for many years for initial approval of foreign summer programs for which credit toward the J.D. degree is awarded.  
Should there always be a site visit within two years of the granting of acquiescence?
It is the view of the Task Force that, pursuant to Rule 18(t), all post-J.D. programs should be reviewed within a reasonable time after acquiescence is granted.  The scope and timing of that review, however, warrants consideration.

Post-J.D. programs vary greatly in size and complexity.  Some are as small as one or two students, and many have a very traditional program of study and relatively small budgets.  Post-acquiescence review should be conducted with these factors in mind.  An evaluator should be appointed by the Consultant, but only after the program is fully functioning.  In many cases, the evaluator may be a member of the Accreditation Committee, and in some cases the evaluator may be a member of the Consultant’s Office staff.  The review by the evaluator should occur within the first academic year after students are enrolled in the new program.  

All new post-J.D. programs should undergo this review; however, whether the review requires an on-site visit to the school or can be accomplished by a combination of telephone, e-mail and a review of documents is a decision to be made by the Consultant in consultation with the evaluator. The evaluator should conduct a paper review, followed by a telephone discussion with the school and then with the Consultant. A determination will only then be made as to whether a site visit is required.  The factors that should be considered in determining whether a site visit is required include but are not limited to: the enrollment in the program; whether there have been major changes in the program since acquiescence, including budget changes, changes in enrollment, changes in staffing or curricular changes; the size of the program as a percentage of the schools’ J.D. enrollment; and whether the school is on report for matters (such as a problem with facilities) that could adversely affect either the J.D. or the post-J.D. program.

In addition, during the first full site evaluation after establishment of the program, the school will be asked to address the post-J.D. program in its self-study, and the site team will be asked specifically to review the impact of the post-J.D. program.  If the Task Force’s recommendations concerning a ten-year cycle for full site evaluations and an interim five year review are adopted, the updated self-study also would be expected to address the post-J.D. program, its status and plans for the future.

Should the Accreditation Committee be delegated authority to grant acquiescence?
The Task Force concluded that the Accreditation Committee is best situated to consider the impact a new post-J.D. program might have on a school’s continuing ability to deliver a J.D. program in compliance with the Standards. The recommendation of the Accreditation Committee regarding acquiescence is given great weight by the Council, and there rarely has been a difference of opinion between the Committee and the Council with respect to one of these programs. The requirement of Council review and approval adds unnecessary time and expense to the process.

The Task Force recommends that the granting of acquiescence in post-J.D. programs be delegated to the Accreditation Committee. Pursuant to Rule 7, of course, the school would have the right to appeal the Committee’s decision to the Council.  In addition, the Council will rely upon the Committee to do the post-acquiescence reviews required by the Rules (as it does now).  There is nothing in the policies of the Section, the consent decree or the regulations of the United States Department of Education that prevents the Council from making this delegation.
The Task Force also believes that the Council should delegate to the Accreditation Committee the responsibility for acquiescing in a change in program length [Interpretation 105-1(5) and Rule 18(b)(5)] and a substantial increase in clock or credit hours [Interpretation 105-1(6) and Rule 18(b)(6)]. The Task Force believes these changes can be more efficiently and effectively dealt with at the Committee level, with the right of a school to appeal to the Council if it so chooses.

***********************************************************************

Rule Changes Required to Implement These Proposed Changes:
1. The first sentence of Standard 308(a) would be amended to read: “A law school may not establish a degree in addition to other than its J.D. degree program without obtaining acquiescence as provided in Standard105.”  The use of the phrase “other than” rather than “in addition to” is recommended to make it clear that non-J.D. degrees as well as post-J.D. degrees are included in the requirement.  

2. Interpretation 308-2 would be amended to read:  “Acquiescence in a degree other than the first degree in law is not an approval of the program itself and, therefore, a school may not announce that the program is approved by the American Bar Association.”

Interpretation 105-1 would remain unchanged, except that (in conformity to the change in Standard 307) Interpretation 105-1(4) would be revised to read as follows:  

“Establishing a new or different program leading to a degree other than the J.D. degree;”

       3.  A new Interpretation 105-3 would be added, as follows:

“The Council has delegated to the Accreditation Committee the authority to grant acquiescence in the types of major changes listed in Interpretations 105-1 (4), (5) and (6).”

Conforming changes would be made to Rule 18(b). 

4. Rule 6(a), which covers matters with respect to which the Accreditation Committee only makes a recommendation to the Council, would be amended to remove reference to the matters delegated above to the Accreditation Committee:

“In those circumstances in which the Council takes final action on an Accreditation Committee recommendation (e.g., recommendations under Standards 102, 103, 802 and Rule 14, and some recommendations under Standard 105), the law school has a right of appearance before the Council.” 

         5.  Rules 18(e) and (f) would be changed to make it clear that a site evaluation is not    
  required before acquiescence in a degree program other than the J.D.  This 
  would be accomplished by adding a referenced to Rule 18(b)(4) in the first 
  sentence of Rule 18(e) and at the end of Rule 18(f).  
         6.  Rule 18(t) would be amended to reflect the new timing and scope of the post-
   acquiescence review.  Language to be added (as the second sentence):   

“The limited site evaluation of a school granted acquiescence pursuant to Rule 18(b)(4) shall be conducted in the first academic year subsequent to acquiescence in which students are enrolled in the new program.”  

In addition, since the rule deals with acquiescence both by the Council and the Accreditation Committee, the word “Council” should be deleted from the first sentence of Rule 18(t).  

VI.
Adequate Financing for the Accreditation Project
The Present System of Financing for the Accreditation Project
For many years, the Accreditation Project has relied on two primary sources of revenue – fees assessed to law schools for site evaluations and an appropriation from the ABA Board of Governors.  In recent years, site evaluation and other fees have provided between 55 and 58 percent of the funding for the Accreditation Project, while the Board Appropriation has provided between 42 and 45 percent of the funding.

The present system of relying on site evaluation fees for the law schools’ financial contribution to the Accreditation Project creates two significant problems.  First, the annual revenue from site evaluation fees varies dramatically from year to year because over a seven-year period the number of sabbatical site evaluations of fully approved schools varies from a low of 16 (e.g., in fiscal year 2002-03) to a high of 32 (e.g., in fiscal year 2000-01).  This great variance in site fee revenue creates severe difficulties in budgeting and requires unreasonably large variations in the Section’s annual requests for appropriations from the Board of Governors to support the Accreditation Project.

Second, under the present fee system post-J.D. and foreign programs contribute much more to the financial support of the accreditation process than would seem appropriate in light of the staff effort involved in oversight of those programs.  Foreign and post-J.D. program fees represent about one-third of the revenue contributed by schools to the Accreditation Project, but oversight of foreign and post-J.D. programs consumes only about fifteen or twenty percent of the total staff time spent on accreditation activities.  Eighty to eighty-five percent of staff time is spent on J.D. program matters, but the combination of J.D. program fees and fees from the statistical project represent only about two-thirds of the school contributions to the Accreditation Project.

Proposed Annual Fee System for Fully Approved Law Schools and for Foreign Summer Programs
In order to provide more stable and consistent financial support for the Accreditation Project and to allocate more equitably the cost of accreditation activities between J.D. programs, and foreign and post-J.D. programs, the Task Force recommends the adoption of an annual fee system for fully approved law schools and for foreign summer programs beginning in fiscal year 2003-04.  

The proposed fee model recommends an annual fee for all fully approved law schools that would replace both the sabbatical site evaluation fee ($14,000 for FY 2002-03) and the annual site evaluation process fee ($ 800 for FY 2002-03). The proposed fee model has the following additional elements:

· The ABA appropriation would each year continue to support between 42 and 45 percent of the total cost of the Accreditation Project (as it has in recent years), with schools fees providing the remainder of the support for the Accreditation Project. 

· Provisionally approved schools would continue to pay an annual site evaluation fee.  The FY 03 fees are $11,000 for a full site evaluation and $5,500 for a limited site evaluation.  

· A one-time fee would continue to be charged to each school applying for provisional approval.  The FY03 fee is $26,000.

· Fully approved schools would not pay any fee for any full or limited site evaluation of the school’s J.D. program, other than for a site evaluation in connection with an application for acquiescence in a major change (other than acquiescence in the establishment of a post- or non-J.D. program).

· The fees assessed for J.D. programs (including provisionally and fully approved schools) and for foreign and post-J.D. programs would be set so that the total fee revenues from J.D. programs and the statistical services approximate the level of staff effort devoted to J.D. programs (80 to 85 percent) and so that the foreign and post-J.D. programs would bear a substantially lower portion of the costs of the Accreditation Project than they do under the present system.

· For foreign summer programs, an initial fee would be assessed upon application for approval in a new foreign summer program.  After approval, each approved foreign summer program would pay an annual fee.   

· For foreign cooperative and semester abroad programs, a fee structure similar to that for foreign summer programs would be established.  The application fee for Individual Foreign Study (currently $50 per application) would be eliminated.

· For post- and non-J.D. programs, there would be a one-time fee assessed upon application for acquiescence, but there would be no further fees assessed for such programs.  For FY 03, the post- and non-J.D. fees are $9,000 for the initial application and $4,500 for the two-year follow-up site evaluation.  

· The fees for statistical takeoffs – the Statistical Subscription Fee and the Library Statistical Subscription Fee – would continue to be voluntary, and the Task Force recommends that those fees remain at approximately the same level as the FY 03 fees:  $1,300 for the Statistical Subscription Fee and $175 for the Library Statistical Subscription Fee.

If the Council adopts the types of annual fees proposed by the Task Force, the Council would set the specific fee schedule for fiscal year 2003-04 in June of 2003, as is the Council’s normal practice.  In order to facilitate informed comment on the proposed annual fee system, some of the most important new types of fees are set forth below, with an indication of the likely maximum level of each fee for fiscal year 2003-04. For comparison, the comparable fees for the current year are set forth in footnotes: 

Type of Fee





Possible FY 2003-04 Fee
Annual Fee for Fully Approved School




$  4,800

Application for New Foreign Summer Program
 


$  2,000

Annual Fee for Approved Foreign Summer

Program
 





$  1,000

Application for New Foreign Cooperative or

Semester Abroad Program




$  2,000

Annual Fee for Approved Foreign Cooperative or



Semester Abroad Programs




$  1,000

Application for Acquiescence in Post-J.D. 

or Non-J.D. Program 
  



$  6,000

If the ABA appropriation for the Accreditation Project for FY 2003-04 substantially exceeds 42%, or if FY 2003-04 expenditures will be less than currently estimated, the actual fees for FY 2003-04 would be less than those listed above.

Comparison to AALS Dues
The suggested maximum annual fee of $4,800 is lower than the annual dues that the smallest law school will pay the Association of American Law Schools during calendar year 2003.  For comparison, the AALS dues schedule for 2003 is set forth below:

J.D. FTE Enrollment


Annual AALS Dues
</=  250



$   5,030

>250; </= 500



$   7,540


>500; </= 800



$ 10,055

>800; </= 1100


$ 12,585

>1100; </= 1400


$ 15,080

>1400; </= 1700


$ 17,590

>1700




$ 20,110

The Task Force considered carefully whether to recommend some form of graduated annual fee system analogous to the AALS dues schedule.  The Task Force decided to recommend a single annual fee for fully approved law schools for a variety of reasons.  First, the ABA annual fee will be imposed only to finance the Accreditation Project, and it is difficult to argue that the costs of administering the accreditation process vary significantly depending of the size of the school (particularly since the schools pay directly for the on-site and travel expenses of site teams, which do vary somewhat in size depending on the size of the school).  Second, AALS dues support not only the administration of the AALS membership review process but also numerous additional services, many of which are such that a larger school does in fact receive substantially more services from the AALS than does a smaller school.  Examples of AALS benefits that do vary significantly depending on the size of school include the Law Teachers Directory, the AALS Annual Meeting, and AALS professional development programs.  Finally, site evaluation and other fees that now support the Accreditation Project have not previously varied depending upon the size of school.  The Task Force sees no reason to alter that policy as we move from a fee system based primarily on site evaluation fees to one based primarily on annual fees.

Comparison to Present ABA Fee Structure
The suggested annual fee for fully approved schools (no more than $4,800) replaces both the current annual Site Evaluation Process Fee ($800 in FY 03) and the current every-seventh-year Sabbatical Site Evaluation Fee ($14,000 in FY 03).  Thus the current annualized fee that fully approved law schools pay the ABA totals $2,800 (the Site Evaluation Process Fee of $800 plus one seventh of the Sabbatical Site Evaluation Fee of $14,000).  

In addition, since under the Task Force proposals most law schools will have a full site evaluation only once every ten years rather than once every seven years, most schools will save substantial amounts in the direct costs of site evaluations (the travel and on-site expenses of site teams and the expenses of preparing, duplicating and mailing materials in connection with the site evaluation).  A conservative estimate is that for a typical law school these direct costs of a full site evaluation are about $15,000.  If that $15,000 in direct costs is incurred only once in ten years rather than once in seven years, the annualized savings to a typical school will be $650.
  Thus the annual fee for fully approved schools could be set at $3,450 and not impose any additional cost on fully approved schools.

The difference between that $3,450 “no additional cost” fee and the suggested $4,800 annual fee for fully approved law schools is caused by two primary factors.  First, under the current fee structure foreign and post-J.D. programs pay far larger proportions of the cost of the Accreditation Project than would be justified in light of the effort that the Consultant’s Office staff devotes to those programs.  Only fifteen or twenty percent of the staff’s time on accreditation matters is devoted to foreign and post-J.D. programs, but under the current structure fees assessed on foreign and post-J.D. programs constitute approximately one-third of the accreditation fees received from law schools.  Under the proposed fee structure, foreign and post-J.D. programs would contribute approximately 20% of the fee revenue, with the remaining 80% being contributed by J.D. program and statistical fees.  This allocation of revenue comes much closer to reflecting the allocation of staff effort among these four areas than does the present fee structure.  

The remainder of the difference between the suggested annual fee of $4,800 and the “no additional cost” level of $3,450 is due primarily to the necessity of providing the appropriate level of staffing for the Accreditation Project.  The Strategic Objectives that the Council adopted in June of 2001 emphasized the importance of having staff provide additional support and assistance to site team chairs in preparing for site visits, undertake more thorough reviews of site reports before they are sent to schools and the Accreditation Committee, and provide more extensive monitoring of schools and foreign programs during the interim between site evaluations.  Current staffing levels are not sufficient to undertake these tasks on a consistent basis.  Moreover, the five-year review process that the Task Force recommends, while permitting the Accreditation Committee itself to focus the attention of Committee members more carefully on schools that are most in need of close oversight, will place more demands on the Consultant’s Office staff because of the assistance that it will have to provide the Accreditation Committee in the five year review process.

VII. Conclusion
The Task Force is unanimous in making the recommendations contained in Parts V and VI of this Report.  All members of the Task Force other than Pauline Schneider join in the recommendations concerning the frequency of site evaluations that are contained in Part IV of the Report.  Ms. Schneider’s dissent from those recommendations follows.

DISSENT


The Task Force has worked hard and deliberated carefully to produce recommendations that a substantial majority of the Task Force believes will maintain the high quality peer review that has been the hallmark of the law school accreditation process but also will promote greater efficiency and effectiveness in the accreditation process.  I applaud the efforts of the Task Force, but must respectfully dissent from those portions of the recommendations that propose a 10-year site evaluation cycle with a five-year mid-cycle review.


The purpose of the sabbatical site evaluation review is to determine whether a law school is in compliance with the Standards.  Unfortunately, the vast majority of fully accredited law schools have been found to be out of compliance with one or more Standards at the time of the site evaluation inspection.  The Task Force Report concedes that in a majority of cases, “the Accreditation Committee, in reviewing a law school’s site evaluation report, concludes that the law school is not in compliance with one or more of the Standards and asks the school to report back (normally within a year) on the steps it has taken to bring itself into compliance”.  In fact, the number of law schools found out of compliance with one or more Standards is closer to two-thirds of all law schools, based on data provided by the Consultant’s Office.  And, there was no evidence provided to the Task Force to suggest that this situation has improved in any meaningful way in recent years.


Moving to a ten-year cycle of review will exacerbate this problem.  It will only increase the amount of time that the majority of our fully accredited law schools remain out of compliance with one or more Standards.  At a time when the cost of attending law school is astronomical and ever increasing, it seems unconscionable to propose a change that almost certainly will lead to greater periods of non-compliance with the Standards. This fact alone weighs heavily against increasing the period between site evaluation inspections to 10 years.


The solution that has been proposed to mitigate against the longer period of non-compliance is the five-year interim review.  This recommendation raises substantial additional concerns.  As an initial matter, there is no current history of the Consultant’s Office carefully reviewing written reports alone and concluding whether some additional level of review or inspection might be required.  In fairness, hiring additional staff is recommended to help address this issue.  There is a great deal of prior history, however, that suggests that the best way to gather facts and to make a determination as to whether Standards are adhered to is to visit the school and to observe what is occurring, to speak to students, staff and faculty and to hear and see in person.  Reports often do not tell the whole story, even if they are truthful in what is reported.  It seems unlikely that the Accreditation Committee could deduce from a report sufficient information to make an informed judgment about whether or not a site visit is warranted in the fifth year.  In addition, few deans have an interest in inviting a site visit since they are disruptive and costly. Yet, the proposal would have the Accreditation Committee making that determination and directing the site evaluator how to proceed based on written submissions.  The recommendation would not leave it to the discretion of the site evaluator to read the written materials and make appropriate inquiries before making the determination of whether a site visit is warranted.


A second concern with the five-year mid-cycle review is that it leaves to the discretion of the Accreditation Committee the nature and extent of that review.  One of the benefits of an absolute rule is that it removes any possibility of claims of preference or penalty.  It seems highly likely that the mid-cycle review will lead to equal protection challenges from law schools that believe that they are being subjected to greater scrutiny and more inconvenience than some other law school which they believe is similarly situated.


Finally, the proposal would result in the Accreditation Committee reviewing school materials twice at the mid-cycle, first to determine the type of review to be undertaken and then to review the report prepared by the evaluator.  This would not seem to be a prudent use of the Accreditation Committee’s time.  


In short, if there were some evidence that a substantial number of law schools are in compliance with all Standards at the time of the site evaluation visit, or that the number of law schools that are in compliance had increased substantially over the past five or so years, my views might be different.  Absent such evidence, I think it is the responsibility of the Council and the Accreditation Committee to take all steps necessary to insure that the Standards that have been so laboriously and carefully crafted are maintained and that the students who enter law schools that have been accredited by the ABA will be educated in the best institutions that our Standards can ensure.  Since I believe that moving from a seven to a ten-year cycle will have the opposite effect, I must respectfully dissent from that portion of the Task Force’s recommendations and report.

Pauline A. Schneider
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� Replaces FY 03 annual Site Evaluation Process Fee ($800) and sabbatical Site Evaluation Fee ($14,000).


� FY 03 fee:  $ 7,500.


� New; replaces site evaluation fee of $7,500 (at FY 03 level) every five years.


� FY 03 fee:  $9,000 for foreign semester application; $1,500 for foreign cooperative application. Also replaces fee for two-year follow-up site evaluation ($5,500 for a foreign semester program; $1,400 for a foreign cooperative program).


� New; replaces site evaluation fee of $7,500 (at FY 03 level) every five years.


� FY 03 fee:  $9,000.


� $15,000 spread over seven years is $2,150 per year; $15,000 spread over ten years is $1,500 per year.  The difference is the $650 in estimated annual savings in direct cost.
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