Assessment and Expertise:  Judith Wegner Excerpts  (Judith_wegner@unc.edu)


As I mentioned during the “curricular reform” session at the Associate Deans’ Conference, I’ve found new ways of thinking about assessment, and strategies for providing formative assessment feedback that does not require intensive time and energy from faculty members and provides more meaningful feedback to students than is often provided through scoring on a grading curve.  This short summary includes both my “grading grid” (for expertise-based assessment), and an excerpt from some of my own writing about how assessment might best be approached in law schools.

Very helpful insights on the development of expertise can be found in Bransford, How People Learn 2000), http://www.nap.edu/catalog.php?record_id=9853 , particularly the chapter on expertise:  http://books.nap.edu/openbook.php?record_id=9853&page=29 

I’m happy to provide additional materials for those who want to contact me at Judith_wegner@unc.edu.
--Judith Welch Wegner, Burton Craige Professor, University of North Carolina at Chapel Hill

*****************************************************************
Expertise-Based Assessment

· Beginner:  difficulty reading and understanding problem and key authorities; does not recognize most issues; describes facts and law in narrative fashion without probing or analyzing 

· Limited proficiency: overly simplistic, incomplete analysis that misses key issues and fails to use relevant legal rules, facts and policy;

· Basic competence: formalistic analysis that recognizes many issues, distinguishes relevant and irrelevant principles, and makes substantial but incomplete use of relevant rules, facts and policy;

· Intermediate competence: integrated analysis that addresses nearly all issues, focusing on and developing relevant rules, facts and policy in a meaningful way that reflects conceptual understanding rather than a formulaic approach, and spots but does not work extensively or effectively with issues involving substantial uncertainty or novelty;

· Advanced proficiency: demonstrates characteristics of intermediate proficiency, but also considers implications of analysis more fully, brings to bear sound and creative approaches, works extensively and effectively with issues involving substantial uncertainty or novelty.

**************************************************************
2.
Thinking Afresh About Law School Exams: The Search for Expertise


Faculty members obviously value the capabilities demonstrated by excellent performance on law school exams. Is there a useful model for describing the characteristics of such performance that might lead to fresh appreciation of the examination process as a whole? Over the past few decades research in cognitive science and other fields has illuminated the nature of "expertise," a powerful concept that appears highly relevant here. 


 Leading researchers have suggested that "expertise" can best be understood as "consistently superior performance on a specified set of representative tasks" in a particular domain.
 Such an understanding is in marked contrast to the more naïve view of "experts" as individuals who "know all the answers," for careful studies have demonstrated that one mark of true expertise is the tendency to learn continually and question what one seems to know.


Studies of expertise have focused on abilities to engage in sophisticated problem-solving in a wide range of fields, including physics, history, teaching, fire-fighting, auditing, chess-playing, and more.
 Across these varying domains, it has become apparent that expertise involves not only knowing "what," but also "knowing how," "knowing when and where" and "knowing what one does and doesn't know." Although expertise does not generally transfer from one domain to another, a consistent pattern of characteristics has become clear:

· Experts possess a great deal of content knowledge that is organized in sophisticated and interconnected ways. For example, physics experts sort problems in ways that relate to possible solutions, while novice students attempt to match superficial problem characteristics.
 Graduate students in English are able to connect their interpretation of a previously unknown poem with thematic and metaphorical conventions to demonstrate significance that novice undergraduates do not understand.

· Experts notice patterns and use related schemas and conceptions to aid retrieval of knowledge. For example, chess masters are able to see many moves ahead, while relative novices focus only on immediate moves, just as expert teachers are able to discern developing patterns of activity requiring sophisticated forms of classroom management.
 Experts recognize concepts, rather than a mass of facts, and use schemas or simple diagrams to envision possible solutions.

· Experts' knowledge is actively linked to the conditions in which it was derived, rather than remaining "inert" or passive. For example, experienced doctors who make quick and accurate decisions have been shown to tie decisions about diagnosis and treatment to theoretical knowledge as well as to past clinical observations, while novice medical students with limited clinical experience are unable to do so.

· Experts are able rapidly and effortlessly to draw upon an extensive range of strategies to solve problems. Expert drivers can both drive and converse, while novices must concentrate on their driving. Similarly expert readers can process words more fluidly, while novices must stop and decode.
 Experts may, however, take more time than novices in solving problems, since they can assess more complex high-quality solution strategies that novices would need intentionally to recall.
 

· Expertise may exist at different levels, including "artisan" skill and capability, or "virtuoso" expertise that is flexible and adaptive. For example, two history experts (one knowledgeable in the relevant field, and the other inexperienced in that field) and prospective high school teachers were given tasks of interpretation involving reading and interpreting complex texts. The inexperienced expert developed hypotheses then stepped back to reassess and reinterpret his analysis, reaching the same result as a historian knowledgeable in the specific area of Civil War history involved, while the prospective high school teachers did not pursue this additional stage of analysis.


The implications of this area of research for legal educators is profound for two reasons: because it so effectively captures the essence of teaching and learning in first year classes, and because it tracks so closely what law school examinations seek to assess. It therefore has the potential for aiding faculty and students to understand the links between instruction and assessment in ways that have not been possible before.


The use of the "case-dialogue" method to teach students to "think like lawyers" addresses key features of expertise and the means by which expertise can be created. For example:

· Extensive knowledge and sophisticated organization. Law students must master a great deal of information but must move from simply remembering content to conceptualizing bigger ideas and testing out their relationship. Analysis, comparison and contrast of cases contributes to the development of deeper insights and methods of reasoning and argumentation.

· Pattern recognition and retrieval. Students are trained to distill key facts (from all the facts available) and engage in systematic "issue-spotting" as they read cases or interpret statutes.
· Conditionalization of knowledge. Knowledge is derived from cases rooted in specific, often memorable, factual contexts and students are taught that law involves the application of governing principles in light of the facts (rather than abstract principles alone).
· Fluid recall and use of strategies. Students practice analyzing hundreds of cases during their first year of study and must address novel hypothetical fact patterns that present variations on the themes of materials they've read for class, so that they can react and analyze quickly and deftly when faced with fresh problems requiring spontaneous solutions.
· Flexibility and adaptive expertise. Students are told that "thinking like a lawyer" involves more than simply "knowing information" and instead requires them to extend and test established principles in the face of novel problems, recognizing that they must appreciate both what they do and do not know and take the initiative to propose appropriate solutions.


Based on this understanding, it is possible to see the purpose and characteristics of law school essay examinations in a new light. Law school examinations appear very forthrightly directed to discerning the existence of student expertise as legal analysts confronted with a problem-solving task. The characteristics of expertise described earlier in this chapter are directly called into play:

· Students, like experts, must have integrated and organized a great deal of complex content knowledge that they have understood deeply rather than merely superficially, in order to comprehend the complex nuances of a detailed fact pattern and respond to the multi-faceted problem posed.

· Students must spot issues and engage in analogical reasoning that links the problem with cases studied in class, just as experts notice patterns.

· Students' knowledge is derived from experience working with fact patterns found in cases, and assessed in the context of specified conditions; it must be actively developed and deployed, as is true with experts' knowledge derived from actual practice. 

· Students must respond rapidly and effortlessly drawing on an extensive range of strategies they have previously developed and refined in order to solve problems under significant time constraints and the immense pressure associated with law school exams.

· Students who strive to score highly, like more advanced experts, must demonstrate a level of "adaptive expertise" in addressing novels twists and turns in facts, legal principles and policies rather than merely engaging rote application of doctrine encountered in the past.


Seen from this perspective, a compelling case can be made for the use of problem-based essay questions. The same time such insights raise related questions that have in many instances been previously ignored.


3.
Questions and Implications


As just discussed, a strong case can be made that law school examinations measure the existence of well-developed law-related analytical expertise. This conclusion has important implications that trigger at least two other critical questions regarding assessment. What does it mean to "assess" or "measure" expertise in a meaningful fashion? Do law school examinations measure levels of law-related analytical expertise developed during course work, or do other factors influence performance as well? As the discussion that follows explains, expertise develops in stages over time, so that grading rubrics currently employed may lack meaning and need to be reformed. Other aspects of exam administration and design may need to be reconsidered as well. Moreover, current examinations may measure not only expertise, but also unintended and invisible "artifacts" such as prior preparation, gaps in law school teaching, and "stereotype vulnerability." Although essay exams provide a sound approach to assessing expertise, the continuing existence of these difficulties suggests that the deceptively precise grading systems in common use themselves need to be fundamentally reassessed.

 
a.
Measuring Expertise


What kind of commodity is "expertise"? Does it come in "small, medium, and large," or "good, average, and poor"? Are these rubrics even meaningful? Important research across a range of fields has demonstrated that expertise needs to be thought about in terms quite different from these. Expertise develops in stages, over extended periods of time, pointing to deep truths that many law faculty members know but that current methods for scoring examinations have generally ignored.


A surprising number of studies relating to such diverse fields as artificial intelligence, nursing, and teaching have suggested that expertise develops through five stages with discernable characteristics as briefly summarized below.

· Novices remember basic information and endeavor to apply rules as given without respect to situation or context (for example, how to shift gears when cars reach a particular speed of travel).

· Advanced beginners have gained limited experience and begin to recognize "situational" aspects of situations that bear on the application of rules (for example, contexts in which chess moves should be played).

· Competent individuals have more experience, see more potentially relevant elements, feel responsible for their performance, are overwhelmed and frightened by the need to decide among alternatives, but make necessary decisions case-by-case relying on memory and using conscious strategies of assessment and choice (for example, a driver begins to plan trips or take greater risks).

· Proficient individuals gain more experience, learn to consider goals and relevant factors, and reach considered decisions that ultimately rely on intuitive judgments rather than abstract reasoning or rules (for example, in making calls about which of numerous complex chess moves to employ).

· Experts have a broader array of options at their command and a greater sense of command and assurance, allowing them to reach decisions quickly and fluidly at an intuitive level (for example, in complex driving situations or chess games).


Burgeoning research in this area has gradually filled in key details about characteristic differences between those at each stage of development. For example, novice teachers are more likely to blame students or parents rather than take responsibility for student learning outcomes; follow "authorities" in conceptualizing courses rather than shaping courses based on their own understanding; and assume that their knowledge is adequate rather than admitting a lack of knowledge and seeking help.
 Law faculty members may remember progressing through such stages themselves. Progressive development through these stages does not proceed smoothly and often takes considerable time. Work on the development of medical competence has found that early periods of smooth incremental learning are followed by recurring periods, in which the "intermediate effect" arises, performance declines, and attention is devoted to extraneous search strategies involving more voluminous information without having integrated knowledge for easier recall and more flexible use.


Added complexity is introduced as it becomes clear that there are stages of expertise relating to learning itself that parallel those associated with development of expertise in a field. Studies of nurses' learning during early years of professional practice have shown that novices focus on developing conceptual understanding by accessing information, then trying to link it to what they already know, but wait to be told before looking for relevant resources, want to be spoon fed, and feel overwhelmed.
 More competent nurses tended to assimilate new information from a variety of experiences, feel responsible for and understand their own learning processes, and perceive systemic issues that warrant their attention.
 Studies of college students have likewise found that learners move from "acclimation" to "competence" and "proficiency/expertise," demonstrating, at each point of transition, changes in subject matter knowledge, levels of interest, cognitive and metacognitive strategies.
 Differences in learning outcomes have also been documented, as students move from early approaches to coursework (when academic tasks are not attacked appropriately and students haven't understood the point), to middle stages of competence (when they can perform some aspects of particular tasks and "know about" what they are to learn), to more developed levels (when they have integrated approaches to tasks into a coherent whole and reconceptualized their understanding).
 Law teachers are likely to recognize similar patterns in law students during the first year.


Research demonstrating that expertise develops in stages and does so over extended periods of time has important implications for legal education in at least two respects. First, it suggests that grading rubrics may need to be rethought and simplified so that they more clearly reflect and communicate what can be meaningfully assessed. For example, grades could be articulated in terms of levels of proficiency something like this: "limited proficiency," "basic competence," "intermediate competence" and "advanced proficiency." These levels might be linked to characteristics of student examination performance in the following way:

· Limited proficiency: overly simplistic, incomplete analysis that misses key issues and fails to use relevant legal rules, facts and policy;

· Basic competence: formalistic analysis that recognizes many issues, distinguishes relevant and irrelevant principles, and makes substantial but incomplete use of relevant rules, facts and policy;

· Intermediate competence: integrated analysis that addresses nearly all issues, focusing on and developing relevant rules, facts and policy in a meaningful way that reflects conceptual understanding rather than a formulaic approach, and spots but does not work extensively or effectively with issues involving substantial uncertainty or novelty;

· Advanced proficiency: demonstrates characteristics of intermediate proficiency, but also considers implications of analysis more fully, brings to bear sound and creative approaches, works extensively and effectively with issues involving substantial uncertainty or novelty.

Paula Lustbader of Seattle University Law School has taken the first steps to demonstrate the feasibility of such a strategy, and her work on student learning and the characteristics of examination answers contributes in important ways to the framework just sketched.
 Identifying five levels of development, which she describes using the extended metaphor of "construction sites" and related roles ("pre-construction," "technician," "drafter," "designer," and "creator"), Lustbader depicts the stages of student expertise in considerable detail and explains the challenges of negotiating "gaps" in moving from stage to stage. 


Second, it may be worth reconsidering the examination process with an eye to how expertise develops over time, both during the first year of law school and later on. Studies of expertise suggest that an ability to solve problems very quickly at a higher level of proficiency arises when problem-solving strategies have been deeply internalized so that approaches have been consolidated in deep memory and are intuitively brought to bear. The use of "speeded" problem-based examinations may register the strong performance of especially gifted students who evidence advanced levels of expertise early, but may make it more difficult to derive a meaningful measure of the performance of others whose expertise has not yet developed to this point. Use of take-home examinations or provision of additional time for standard exams might address this difficulty. Seeing examinations as assessments of expertise that develops over time also has profound significance for faculty teaching advanced courses, for it would be reasonable to think that their approaches to assessment shouls be geared to more sophisticated, context-specific legal expertise and that different levels of student performance might need to be articulated and discerned.


In sum, the evidence suggests that expertise develops in stages over time. In light of these realities, law school grading rubrics should be reconsidered so that they correlate more closely to the stages of expertise that can in fact be measured, and so that they more clearly communicate to students their attainment to date and the work that remains to be done. In addition, attention should be given to the "speededness" of first-year examinations, which may distort the meaningful assessment of different levels of expertise. Possible differences in the precise characteristics of expertise and ways of measuring it in advanced courses should also be explored.
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